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The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the most recent 
court-martial orders and opinions of the Judge Advocate 
General that have been designated for publication in future 
Court-Martial Orders. These digests do not necessarily 


include every point of law covered by the original order 
or opinion. . 


Matter appearing in this column is for informational pur- 


poses only, and is not to be cited as CMO authority in 
judicial proceedings. 


EXCHANGE OFFICERS 


@ In answer to a request for an opinion as to 
the authority and responsibility of an officer 
serving with a service other than that in which 
commissioned, the Judge Advocate General 
gave the following opinion. 

Officers of the Army, Navy, and Air Force 
may legally be assigned to perform duties with 
a service other than that in which they are com- 
missioned, or in an agency of the Department 
of Defense other than one of the three services, 
except insofar as such assignment might im- 
pair the statutory combatant functions of the 
several military services. An officer so as- 
signed or detailed remains responsible generally 
to the Secretary of his own service, under the 
direction, authority, and control of the Secre- 
tary of Defense, for a proper discharge of his 
duties in accordance with the agreement under 
which such assignment is made. Pursuant 
thereto he would likewise have an obligation 
to the Secretary of Defense, the Secretary of 
the service to which assigned, or any other au- 
thority over him. In all other matters the 
responsibility of the officer would be to the 
Secretary of his own Department. 

The extent of the authority of any officers 
serving with another service is limited by their 


_ power to exercise command. Under existing 


laws and regulations an officer of one service 
can legally exercise military command over 
personnel of another service only: (1) in cases 
of joint or unified commands; (2) when the 
Army and Marine Corps “happen to join or 
do duty together”; (3) when the Marine Corps 
is detached for service with the Army by order 


(Continued on page 36) 
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This article by the Judge Advocate General 
offers the most extensive coverage of the series 
on the Uniform Code that has appeared in 
the JAG Journal during the past year. 

It was published in the January 1951 issue 
of the George Washington Law Review, and 
'; reprinted here by permission of the George 
‘Washington University. 





sy Y ACT OF MAY 5, 1950,? the Congress of 
‘% the United States repealed the Articles of 
War and the Articles for the Government of 
the Navy, to be effective May 31, 1951.2. This 
act also replaced these military codes by the 
Uniform Code of Military Justice. The new 
code will be supplemented by the Manual for 
Courts-Martial, United States, 1951, to be pro- 
mulgated under the authority of the same act 
by the President of the United States. 

What follows here is written to set forth to 
readers, many of whom may be unfamiliar with 
the subject, only the general nature of the pro- 
visions of the Uniform Code. In the interest 
of greater readability it is proposed to take the 
hypothetical case of Seaman Jones, and follow 
it through the provisions of the Uniform Code 
applicable to criminal procedure in military 
law. Assume that Seaman Jones is in the 
United States Navy, and that he is on liberty 
in Norfolk, Va. The time is 0200 on the 31st of 
May 1951, and he has just been apprehended 
by two members of the Navy Shore Patrol; 
assume that he was drunk and caught in the act 
of trying to force his way into the window of 
a private home, that he resisted apprehension, 
and in so doing succeeded in fracturing the 
skull of one of the shore patrolmen in the 
scuffle. 

In short, due to a combination of the time and 
date and the difficulties Jones got himself into, 
he has become the first offender under a new 


THE UNIFORM CODE OF MILITARY JUSTICE 
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system of military law. He may well wonder, 
in view of this, what the future holds for him. 


Applicability of the code to persons and places 


Inasmuch as Jones is a member of the Regu- 
lar Navy, there is, of course, no question as to — 
whether he, as a person, is subject to the Uni- 
form Code—members of Regular and Reserve 
components of the Armed Forces on active 
duty are the first to be covered in the article 
of the Code that enumerates the persons who 
are subject to its provisions. Also covered are 
retired personnel of a Reserve component who 
are receiving hospitalization from an armed 
force, personnel of such organizations as the 
Coast and Geodetic Survey and Public Health 
Service assuming they have been assigned to 
service with the Armed Forces, and, in time of 
war all persons (including civilians) who either 
serve with or accompany an armed force in the 
field, to name only the less obvious of all the 
persons enumerated. 

As for the territorial applicability of the © 
Code, Jones should have no doubt but that it 
covers Norfolk; the provision setting this forth 
is as unambiguous as a statutory enactment 
can be.‘ It is, in its entirety: “This code shall 
be applicable in all places.” 


Apprehension and restraint 


The Code defines apprehension as “the tak- 
ing into custody of a person.”* This act is 
frequently called “arrest,” but under the Code 
the term arrest, as you will see later, is reserved 
for the more formal procedure of restricting a 
person’s liberty after his initial apprehension. 

The authority under which the shore patrol- 
men apprehended Jones was derived from the 
following language of the Code: 

Any person authorized under regulations 
governing the armed forces to apprehend per- 
sons subject to this Code or to trial thereunder 
may do so upon reasonable belief that an offense 





1 Pub. L. No. 506, 81st Cong., Act of May 5, 1950, 
64 Stat. 107 (1950). 
2 td., § 5. 
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3 UCM4, art. 2. 
4 UCM, art. 5. 
5 UCMJ, art. 7 (a). 





has been committed and that the person appre- 
hended committed it.° 


Inasmuch as shore patrolmen and military po- 
lice are authorized to apprehend persons sub- 
ject to military law, it is obvious that this 
provision was intended to relate principally to 
such personnel. There is, however, a further 
provision that would have permitted Jones’ 
apprehension by any commissioned officer, war- 
rant officer, petty officer or noncommissioned of- 
ficer if he had been involved in a quarrel, affray, 
or disorder that was sufficiently grave to have re- 
quired immediate restraining action of this 
degree.’ 

Now that Jones has been apprehended law- 
fully by the shore patrol, the next step in the 
process of bringing him to justice under the 
Code for the offenses committed involves the 
formal imposition of restraint upon him. This 
is accomplished either by arrest, in which case 
he would be directed by an order to remain 
within certain specified limits; or by confine- 
ment, which would involve physical restraint 
of his person.’ The Code permits the shore 
patrolmen who apprehended Jones to impose 
either type of restraint, through a provision 
that empowers a commanding officer to author- 
ize warrant officers, petty officers, or non- 
commissioned officers to order enlisted persons 
who are either under his command or subject 
to his authority into arrest or confinement.’ 
Such authorization is a matter of routine in the 
case of shore patrol or military police activi- 
ties, hence Jones may reasonably expect to find 
himself under lock and key in very short order. 

As a matter of interest, neither a commis- 
sioned officer, nor a warrant officer, nor a 
civilian subject to the Code may be ordered into 
arrest or confinement by anyone other than the 
commanding officer to whose authority he hap- 
pens to be subject.’° While this order may be 
either oral or written, it must be delivered by 
the commanding officer in person, or through 
another officer. The commanding officer is 
expressly prohibited by the Code to delegate 
this authority. 

Once Jones has been placed in confinement, 
he will find that the Code has provided him with 


© UCM4J, art. 7 (b). 
TUCMSJ, art. 7 (c). 
5 UCMJ, art. 9 (a). 
* UCMJ, art. 9 (b). 
1 UCMJ, art. 9 (c). 
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certain immediate safeguards. For one thing 
if the offenses that he committed had been less 
serious, then chances are that he would be tried 
by the lesser of the three courts provided for 
by the Code (which will be discussed in detail 
later in this article), and would ordinarily be 
released from confinement and be merely re- 
stricted to the limits of the station.‘ Jones’ 
offenses were sufficiently serious, however, to 
make it likely that he will be awarded either a 
special or a general court-martial. Accord- 
ingly, he will remain confined. Because of this, 
immediate steps must be taken to inform him 
of the specific offenses of which he is accused. 
Further steps must be taken either to try him 
for the offenses or dismiss the charges against 
him and effect his release. 

Another safeguard in connection with con- 
finement lies in the fact that Jones cannot be 
placed in immediate association with enemy 
prisoners or other foreign nationals who are 
not members of the Armed Forces of the United 
States..* This does not mean that he cannot 
be confined in the same building as such foreign 
persons, but rather that he cannot be placed in 
the same cell, or possibly cell block. And finally, 
while Jones is being held for trial, or awaiting 
the results of trial, he cannot be subjected to a 
punishment or a penalty beyond his arrest or 
confinement; this arrest or confinement cannot 
be any more rigorous than “the circumstances 
require to insure” Jones’ presence."* If he is 
guilty of minor infractions of discipline while 
he is being held for trial, however, then he may 
be subjected to minor punishment. 

Because the offenses that Jones had commit- 
ted had been in violation of local municipal or 
State law, the Code would permit him, subject 
to Departmental regulations, to be turned over 
to a civil authority upon a request for his trial by 
civilian court even though he had been appre- 
hended and confined by the shore patrol." 


Nonjudicial punishment 


Now that Jones is in confinement, the major 
question that faces him concerns how he is to be 
tried for the offenses he has committed. He 
will find that the Code provides for several 
means of accomplishing this. For one thing, to 





1 UCMJ, art. 10. 
12 UCMJ, art. 12. 
13 UCMJ, art. 13. 
1 UCM, art. 14. 
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cover situations where the offense is minor and 
where immediate punishment is desirable, spe- 
cific provision is made for a commanding officer 
to impose nonjudicial punishment.’* If Jones’ 
commanding officer determines that he is guilty 
of the offenses charged against him, and he con- 
siders neither admonition nor reprimand to be 
sufficient, then he can withhold his privileges for 
’ weeks, or he can restrict him to the station 
either with or without a suspension from duty 
‘or a like period, or he can impose extra duties 
ipon him, or even reduce him to the next inferior 
srade. If (and only if) Jones were attached 
o or embarked upon a vessel, the commanding 
fficer could confine him for a period not exceed- 
ing 7 days, or confine him on bread and water or 
liminished rations for 3 days. 

If Jones were an officer instead of an enlisted 
person, his commanding officer could likewise 
impose certain punishment upon him without 
recourse to a court-martial. For one thing he 
could have his privileges withheld for a period of 
2 weeks, as in the case of enlisted personnel. 
He could also be restricted for 2 weeks, either 
with or without a suspension from duty. And 
finally, he could be required to forfeit half a 
month’s pay, provided such punishment were 
imposed by a commanding officer vested with 
power to convene a general court-martial. 

In the event Jones receives commanding offi- 
cer’s nonjudicial punishment and is dissatisfied 
with it, he can appeal through channels to the 
authority who is his commanding officer’s next 
superior.*® Such an appeal is required to be for- 
warded promptly to the superior officer, and he 
must in turn decide it promptly. This does not 
mean, however, that Jones could not in the mean- 
time be required to undergo the punishment that 
his commanding officer has adjudged ; but in the 
event his appeal were decided favorably to him, 
the superior officer would be able to restore all 
his “rights, privileges, and property affected.” 

As the name nonjudicial punishment implies, 
such punishment is not a bar to trial by court 
martial for a serious crime or offense growing 
out of the same act or omission, assuming the 
greater offense is not properly punishable under 
the provisions covering nonjudicial punish- 
ment.’7 If, however, Jones had received non- 








15 UCMJ, art. 15. 
16 UCMJ, art. 15 (d). 
17 UCMJ, art. 15 (fe). 
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judicial punishment from his commanding offi- 
cer, he would be entitled to show this fact at 
a later trial. Once this evidence is made 
known to a court, the court must consider it in 
determining the measure of punishment based 
on a finding of guilty. 


Courts-martial: jurisdiction and composition 


Now, as has been pointed out, it is unlikely 
that Jones will receive nonjudicial punishment 
for the particular offenses he has committed; 
due to their relatively serious nature, it is safe 
to say that Jones will be subject to trial by 
court-martial. 

The Code provides for three types of courts- 
martial.'* The court-martial that has the most 
limited jurisdiction and power to punish is the 
summary court-martial, which consists of only 
one officer. Next in line is the special court- 
martial, which consists of any number of mem- 
bers not less than three. Finally, there is the 
general court-martial, which is in a sense the 
court of general jurisdiction of the military 
service. It has the power to punish for all the 
offenses prescribed by the Code and to impose 
the full authorized limit of punishment. It con- 


_ sists Of one law officer and any number of mem- 


bers not less than five. 

To consider these courts-martial in more de- 
tail, we find that the jurisdiction of the sum- 
mary court-martial extends only to enlisted 
personnel, and that it may try such personnel 
only for offenses not capital that are made pun- 
ishable by the Code.’® In addition, the sum- 
mary court-martial is greatly limited in the 
sentences it can impose in that it cannot. ad- 
judge any of the following punishments: death, 
dismissal, dishonorable or bad conduct dis- 
charge, confinement in excess of 1 month, hard 
labor without confinement in excess of 45 days, 
restriction to certain specified limits in excess 
of 2 months, or forfeiture of pay in excess of 
two-thirds of 1 month’s pay. 

It may be that Jones does not want to be tried 
by a summary court-martial, notwithstanding 
the limitations on its power to punish. In this 
event, the Code gives him express permission to 
object to trial by a summary court-martial. If 
he does this, he will be ordered to trial by either 


18 UCMJ, art. 16. 
18 UCMJ, art. 20. 





special or general court-martial, depending on 
which is appropriate. 

You will recall that whereas the composition 
of the summary court-martial was described as 
one “officer,” in the case of the general and 
special courts-martial the term used was “mem- 
bers.” The reason for this is that the Code ex- 
pressly provides for trial by either special or 
general courts-martial consisting of both officers 
and enlisted personnel if the accused is an en- 
listed person.” To obtain enlisted personnel on 
the court, Jones would have to personally make a 
written request for such members—if his re- 
quest could be granted, then it would have to be 
granted, and he would have a court to try him 
that would be at least one-third enlisted in mem- 
bership. This privilege, however, is not without 
certain limitation. Enlisted persons who serve 
on a court-martial must be from a different unit 
than the one to which the accused is attached. 
That is to say, if the accused were assigned to a 
ship’s crew the enlisted members would have to 
be from a different ship; if he were in the Army, 
they would have to be from a different company ; 
or if he were in the Air Force, they would have 
to be from a different squadron. If enlisted per- 
sons meeting these qualifications could not be 


obtained, then it would be proper for the court - 


to be convened and the trial held without them. 
In such a case, the convening authority would 
have to make a written statement that explained 
in detail why enlisted persons were unobtaina- 
ble—and this statement would have to be ap- 
pended to the record. 

To get back to the discussion of the special 
court-martial, it should be noted that the juris- 
diction of this court is considerably broader 
than that of the summary court-martial. The 
special court-martial is not limited to trial of 
enlisted personnel; officers may be tried by it 
for any noncapital offense made punishable by 
the Code and for all other offenses under such 
regulations as the President may prescribe.” 
The punishments that a special court-martial 
is prohibited by the Code from imposing are: 
death, dishonorable discharge, dismissal, con- 
finement in excess of 6 months, hard labor with- 
out confinement in excess of 3 months, for- 
feiture of pay exceeding two-thirds pay per 
month, or forfeiture of pay for a period exceed- 








2° UCMJ, art. 25 (c). 
21 UCM, art. 19. 
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ing 6 months. A further limitation on the sen- 
tence is incorporated in the provisions covering 
the special courts-martial in that a bad-conduct 
discharge may not be adjudged unless a com- 
plete record of the proceedings and testimony 
before the court has been made. 

The general court-martial, as previously 
stated, has the broadest jurisdiction of all the 
military tribunals.** It is the court that would 
normally try the more serious offenses. There 
are no express limitations on the punishment 
that it may mete out other than those incorpo- 
rated in the punitive articles of the Code, and a 
provision that empowers the President to es- 
tablish maximum limits of punishment for 
given offenses ;?* it has the power to adjudge 
the penalty of death in the case of those offenses 
for which the Code specifically provides such 
penalty. Also, a general court-martial has ju- 
risdiction to try any person who, by the law of 
war, may be tried by a military tribunal and it 
may prescribe, in such cases, any punishment 
permitted by the law of war. 

In contrast with the rule that obtained prior 
to the enactment of the Uniform Code, each 
armed force—that is, the Army, the Navy, the 
Air Force, Marine Corps, and Coast Guard—is 
given court-martial jurisdiction over all persons 
subject to the Code.** This means that, subject 
to regulations that the President is empowered 
to make, if an accused were a member of the 
Army he could be tried by a Navy court-martial; 
or if he were a member of the Marine Corps, it 
would be possible for him to be tried by an Air 
Force court-martial, and so on; but regardless 
of the armed force that tried him, appellate re- 
view of his case would have to be accomplished 
by the armed force of which he was a member. 


Qualifications of the law officer 


The law officer of a general court-martial is 
required to be a member of the bar of a Federal 
court or the highest court of a State.?> Also he 
must be certified as qualified for duty as law 
officer by the Judge Advocate General of the 
armed force of which he is a member. The 
Code prohibits an officer from acting as law 
officer in the event he has been an accuser or a 
witness for the prosecution, or has acted as in- 





5 UCMJ, art. 26. 
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vestigating officer or as counsel in the same case. 


















































































































































































































































ring He cannot consult with the members of the court 
duct other than on the form of the findings unless the 
com- accused, trial counsel, and defense counsel are 
nony also present, nor can he vote with the members 
of the court on motions or findings. In a later 
ously discussion of trial procedure under the Code we 
1 the will see more of the duties and functions of the 
yould law officer of the general court-martial and that 
“here ie is, in effect, a trial judge. For the present, it 
ment ‘$ sufficient to realize that he must be an attor- 
orpo- ney and that it is only in the case of the general 
and a ‘ourt-martial that he is found. 
‘9 = Qualifications of trial and defense counsel 
iudge By now Jones is probably wondering what he 
‘itieet can expect by way of counsel when he is brought 
eet ‘o trial. The Code makes specific provision in 
as ju- he case of both the general and the special 
toning! court-martial for the appointment of both a trial 
el and defense counsel, as well as any assistants 
wee that may be deemed necessary by the convening 
authority.* 
| prior Certain qualifications are required of a person 
each before he may be appointed to act as either a 
ry, the trial or defense counsel before a general court- 
wa—ie martial, or, in some cases, before a special court- 
cman martial. To be appointed either trial or defense 
ubject counsel for a general court-martial, a person 
anil must fall into one of two general categories: 
of the first, if he is a judge advocate of the Army or 
artial: Air Force, or a law specialist of the Navy or 
rps, it Coast Guard, who is either a graduate of an 
on Ais accredited law school or a member of the bar of 
ardiest a * Federal court or the highest court of a State, 
ihe aul he is eligible for appointment; if he is neither a 
plished judge advocate nor a law specialist, then in or- 
ool der to qualify as trial or defense counsel before 
a general court-martial he must be a member of 
the bar of a Federal court or the highest court 
tial is @ Of a State in order to be eligible. Persons in 
Federal @ both of these categories must be certified as 
Also he @ ©ompetent to perform duties as trial or defense 
as law @ Counsel by the Judge Advocates General of the 
of the @ 2rmed forces of which they are members. 
r. The Even though a person is qualified in accord- 
as law § ance with the requirements we have just out- 
ser or a @ lined, he cannot act as either trial or defense 
.d as in- @ counsel before a general court-martial in certain 











situations: neither an investigating officer, a 
law officer, nor a court member may subse- 











quently act as a trial counsel or an assistant trial 
counsel, nor—unless expressly requested by the 
accused—as a defense counsel or an assistant 
defense counsel in the same case. Furthermore, 
if a person has acted as a counsel for the prose- 
cution, he is prohibited from subsequently act- 
ing in the same case as counsel for the defense, 
and vice versa. 

The mere fact that an appointed defense coun- 
sel must meet the above requirements does not 
mean that an accused is prohibited from re- 
questing as his counsel anyone he please, wheth- 
er or not such person is an attorney; he is per- 
fectly free to make such choice. He may engage 
civilian counsel, but not at Government expense. 

In the case of a special court-martial, the trial 
counsel may or may not be a member of a bar or 
a law specialist. In the event a trial counsel is 
appointed who is qualified to serve as counsel 
before a general court-martial, then and only 
then is the convening authority of the special 
court-martial required to appoint a person simi- 
larly qualified as defense counsel. 

In light of all this, if Seaman Jones is to have 
a general court-martial, he can normally expect 
three attorneys to participate in his trial—the 
law officer, the trial counsel, and his defense 
counsel. 

On the other hand, if Jones is to be tried by 
special court-martial, then it is possible that 
there will be no attorneys participating (as we 
have already pointed out, the special court-mar- 
tial does not have a law officer ; the president of 
that court, in effect, acts as a law officer). 


Pretrial procedure 

The first step in disposing of Jones’ case is the 
preparation of formal charges and specifications 
to cover the offenses he has allegedly committed. 
These must be signed by: 


. @ person subject to this code under oath 
before an officer of the armed forces authorized 
to administer oaths and shall state—(1) that 
the signer has personal knowledge of, or has 
investigated, the matters set forth therein; and 
(2) that the same are true in fact to the best of 
his knowledge and belief .?" 

From this it can be seen that the person who 
signs Jones’ charges and specifications could be 
the shore patrolman who apprehended him, or it 
could be a shore patrol officer, or it could be any 












26 UCMJ, art. 27. 
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other person just so long as he is subject to the 
Code and has either personal knowledge of the 
facts on which the allegations are based, or has 
investigated them, and swears that he believes 
them to be true. Once the charges have been 
preferred, the proper authority is required to 
take immediate steps to determine how, in the 
interest of justice and discipline, they should be 
disposed of. Also, the Code requires that Jones 
be informed of the charges against him — soon 
as practicable.” 

At this stage of the proceedings, the ain 
and specifications are not necessarily ready to be 
referred to a court-martial for trial; the Code 
specifically requires that before a charge or 
specification can be referred to a general court- 
martial for trial, a formal investigation must 
first be made of matters contained in the charge 
or specification.”* 

It should be particularly noted that this re- 
quirement for pretrial investigation applies only 
to the general court-martial. In other words, if 
the offense Jones had committed was minor, and 
therefore unlikely to be referred to a general 
court-martial for trial, then formal pretrial in- 
vestigation could be dispensed with. In Jones’ 
case, however, it is probable that due to the rela- 
tively serious offenses he has committed, he will 
be subject to trial by general court-martial. 
Therefore, we will assume that a pretrial inves- 
tigation is in order. This investigation must 
include inquiries as to three points: first, the 
truth of the matter that is set forth in the 
charges must be looked into; second, the form of 
the charges must be checked ; and third, thought 
must be given to the disposition that ought to 
be made of the case “in the interest of justice 
and discipline.” 

Before the investigation takes place, Jones is 
entitled to be advised of the charges against him, 
and also of his right to be represented at the 
investigation by counsel. This counsel may be 
either that of Jones’ own choice—civilian or 
military—or counsel appointed by the officer 
exercising general court-martial jurisdiction 
over the command. Once the investigation gets 
under way, Jones is guaranteed the right to 
cross-examine any witnesses that may be 
brought against him, assuming they are avail- 
able, and he \ Ww ill also have the he right to present 


anything he wishes in his own behalf, either in 
defense or in mitigation. Also, the investigat- 
ing officer is under a duty to examine available 
witnesses that Jones may have requested. And 
finally, if the charges that were submitted to the 
investigating officer for examination are for- 
warded to the convening authority after the 
completion of the investigation, the Code re- 
quires that they be accompanied by a statement 
of the substance of the testimony that was taken 
by both sides, and that Jones be furnished with 
a copy of this statement. 

Under certain circumstances, formal pretrial 
investigation is not required as a preliminary to 
trial by general court-martial. Such would be 
the case if an investigation into the subject mat- 
ter of the offense had been held prior to the time 
Jones was charged with his offenses—assuming 
he had been present at that investigation and 
had opportunity to be represented by counsel, 
to cross-examine witnesses, and to present mat- 
ters in defense and mitigation. Even though 
such investigation were held, however, Jones 
could demand further investigation after being 
informed of the charges against him. Upon 
making such a demand, he would be entitled to 
recall witnesses for further cross-examination 
and to present any new evidence that he might 
have uncovered on his own behalf. 

The final Code provision covering pretrial in- 
vestigation has to do with the effect of failure 
to comply with the requirements for such in- 
vestigation. While these requirements are 
made binding on all persons charged with the 
administration of the Code, a failure to follow 
them in any case will not constitute jurisdic- 
tional error. The following quote from the Sen- 
ate report on the Uniform Code illustrates the 
reason for this provision.” 


It is the intention of the committee that pre- 
trial investigations be mandatory on military 
authorities who have the obligation to hold 
them, but that a failure to conduct such an in- 
vestigation or less than full compliance, which 
does not materially prejudice the substantial 
rights of an accused, shall not constitute juris- 


dictional error. To hold otherwise would sub- 
ject all cases involving a plea of guilty to rever- 
sal on jurisdictional error for failure to conduct 
a pretrial investigation. Certainly, the commit- 





28 UCMJ, art. 32. 
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tee does not intend to endorse any provisions 
which will bring added delays and unnecessary 
technicalities into the system of military justice. 
On the other hand, it should be noted that an 
officer who has the responsibility to order a pre- 
‘rial investigation who intentionally fails to 
ave such an investigation conducted, and such 
ailure substantially prejudices the rights of an 
iecused, would be guilty of an offense under 
urticle 98 of this code. 


We will assume now that the investigation 
nas been held in connection with the charges 
against Jones, and that the recommendation of 
he investigating officer is that he be tried by 
yeneral court-martial. In view of this, the com- 
manding officer is required within 8 days after 
the time Jones was ordered into arrest “if prac- 
cicable,” to forward the charges together with 
the investigation and allied papers, to the officer 
who exercises general court-martial jurisdic- 
tion; if it is not practicable for him to do so, 
then he is required to report in writing to the 
officer exercising general court-martial jurisdic- 
tion the exact reasons for the delay.*° Once the 
charges and the report of the investigation are 
in the hands of the authority who.has power to 
convene a general court-martial, he is required 
to refer the matter to his staff judge advocate 


(in the case of the Army or Air Force), or legal 
officer (in the case of the Navy or Coast Guard) 


for consideration and advice.** The convening 
authority, on the basis of this advice is under 
duty not to refer the charges against Jones to a 
general court-martial for trial unless he finds 
that they allege offenses under the Code, and 
that they are backed up by a sufficient showing 
of evidence as a result of the investigation. The 
convening authority has the power to alter the 
charges or specifications in the event they are 
not formally correct or are at variance with the 
substance of the evidence contained in the report 
of the investigating officer. 

When this has been done, the charges may be 
turned over to the trial counsel of the court- 
martial that is to try Jones.*? The trial counsel 
must provide him with a copy of the charges 
upon which his trial is to take place. Once Jones 
has received these charges, in time of peace, he 
cannot, against his objection, be brought to trial 

3° UCMJ, art. 33. 
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before a general court-martial until a period of 
5 days has elapsed from the date he was served 
with the charges; in the case of a special court- 
martial, the period is 3 days. 


Compulsory self-incrimination 


In connection with the pretrial procedure that 
has just been covered, and the trial procedure 
that will be examined very shortly, there is the 
maiter of compulsory self-incrimination, which 
the Code covers with very broad provisions.** 
In contrast with existing statutes relating to 
military justice, which provide only for protec- 
tion against self-incrimination in the case of 
witnesses, the Code now provides as follows: 


No person subject to this Code shall compel 
any person to incriminate himself or to answer 
any question the answer to which may tend to 
incriminate him. 

This extends the protection well beyond the 
scope it had prior to enactment of the Code; 
that is, it has extended the protection from wit- 
nesses to “any person.” This means that it will 
not only be during actual trial or formal pretrial 
investigation that Jones is protected, but he 
would also be protected on the street corner or 
in a questioner’s or investigator’s office, or in 
any other place. 

In addition to the privilege against self-in- 
crimination itself, the Code further requires 
that before Jones can be interrogated or before 
a statement can be requested from him—regard- 
less of whether he is an accused or merely a per- 
son suspected of an offense—he must first be 
informed of the nature of the accusation against 
him and be advised in so many words that he 
does not have to make any statement at all re- 
garding the offense of which he is accused or 
suspected. Also, he must be warned that any 
statement he might make may be used as evi- 
dence against him in any subsequent trial by 
court-martial. In the event that a statement, 
even though voluntary, is obtained from him, 
and he has not been warned, as we have just out- 
lined, then the statement will be inadmissible in 
evidence against him. Furthermore, Jones is 
protected against the introduction into evidence 
of any statement obtained from him by any per- 
son, regardless of whether that person is subject 
to the Code, if the statement has been obtained 





33 UCMJ, art. 31. 





through the use of coercion, unlawful influence, 
or unlawful inducement. 


Trial procedure 


And now we come to Jones’ trial, which we 
will assume to be a general court-martial. 

The first provision that Congress made with 
respect to trial procedure has to do with pro- 
cedure, including modes of proof, in cases before 
courts-martial, courts of inquiry, military com- 
missions, and all other military tribunals.** The 
power to prescribe this procedure was delegated 
by Congress to the President; the President is 
expressly empowered to set out the procedure to 
be followed by military tribunals in the form of 
regulations, which will shortly appear in the 
Manual for Courts-Martial, United States, 1951. 
The provision in the Code that prescribes the 
preparation of these regulations states that the 
President shall, “so far as he deems practica- 
ble,” apply the principals of law and the rules of 
evidence that are generally recognized in the 
trial of criminal cases in the United States dis- 
trict courts, provided they are not contrary to 
or inconsistent with the Code. The net effect 
of this provision is that Jones can expect a trial 
that will be substantially like a criminal. pro- 
ceeding in any Federal court. The same rules 
of evidence, for the most part, will apply ; he will 
be protected by the hearsay rule, opinion evi- 
dence rule, and essentially the same—or in many 
cases, greater—safeguards that he would have 
in the Federal courts. 

In its concern to insure that trial by court- 
martial be as impartial as possible, Congress 
expressly provided that the convening authority 
of a court-martial shall not “censure, reprimand 
or admonish” either the court itself, or any indi- 
vidual member of it, nor any law officer or coun- 
sel that appears before the court, in connection 
with either the findings or sentence pronounced 
by the court, or with any part of the proceed- 
ings.**° Further, a broad provision aimed at all 
persons subject to the Code expressly prohibits 
them from coercing, attempting to coerce, or 
otherwise influencing the action of any court- 
martial or its members in reaching the findings 
or sentence in any given case. And finally, the 
Code provides that there shall be no such at- 
tempt at coercing or influencing any convening 


authority, approving authority or reviewing 
authority with respect to any judicial act he 
undertakes in connection with a given court- 
martial. 

A point that should be mentioned in connec- 
tion with the provisions we have just touchec 
upon is that it appears quite clearly from the 
congressional hearings that these provisions 
were not intended to preclude a reviewing au- 
thority from commenting as he felt on errors of 
the court in an opinion duly made in the course 
of review.** Furthermore, it would not pre- 
clude him from returning a record for a revision 
of errors, or from taking appropriate action 
when a member of a court has misbehaved in a 
manner that constituted abandonment of his 
judicial responsibilities or duties. 

There are several safeguards that Jones can 
count upon in regard to counsel—both trial and 
defense. We have already discussed the quali- 
fications and disqualifications of both trial and 
defense counsel of general and summary courts- 
martial. The provisions we are about to exam- 
ine concern the duties of these counsel at trial. 

The trial counsel, of course, of either a special 
and general court-martial, has the duty to prose- 
cute the case in the name of the United States. 
He has the further responsibility of preparing 
the record of proceedings under the direction of 
the court.** In the event the trial counsel of a 
general court-martial has an assistant, the as- 
sistant may, under the direction of the trial 
counsel, perform any duty imposed by law, regu- 
lation, or custom of the service upon the trial 
counsel himself. Only in the event the assistant 
trial counsel is qualified in his own right to be a 
trial counsel under the requirements covered 
earlier in the article, may he perform the duties 
of trial counsel without specific direction from 
the trial counsel. In the case of a special court- 
martial, the assistant trial counsel may perform 
any duty of the trial counsel without regard to 
special qualifications. 

As for the defense, Jones will have the right, 
as has been pointed out, to be represented before 
either a general or special court-martial by civil- 
ian counsel at his own expense if he so desires, 
or by military counsel of his own selection if 
such is reasonably available, or by an appointed 
defense counsel. In the event Jones wants coun- 
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sel of his own selection, this does not mean that, 
by such choice, he is deprived of a duly appointed 
defense counsel. If Jones requests it, the ap- 
pointed counsel can act as the associate counsel 
for the civilian or military counsel he has select- 
ed; in the absence of such a request, the appoint- 
ed counsel would be excused by the president of 
the court. 

As in the case of an assistant trial counsel, the 
assistant defense counsel before either a general 
or special court-marital, may, if directed by the 
defense counsel, or, if qualified in his own right 
to be a defense counsel under the requirements 
set forth by the Code, perform “. . . any duty 
imposed by law, regulation, or custom of the 
service upon counsel for the accused.” 

If Jones’ trial should result in a conviction, 
his defense counsel would have the right to pre- 
pare, for attachment to the record of proceed- 
ings, a brief covering any matters that he felt 
should be considered in Jones’ behalf when the 
record is reviewed. This brief would include 
objection to any aspect of the content of the 
record that the counsel might deem appropriate. 
The reason this provision was made permissive 
was due to the consideration that if, as had been 
earlier suggested, a defense counsel either had 
to submit a brief or, in the alternative, a state- 
ment that set forth his reasons for not sub- 
mitting a brief, such a requirement would prob- 
ably tend to operate to the detriment of the 
accused in many cases when his record went up 
for review. In other words, the provision that 
we have just examined was inserted into the 
Code so as to encourage a defense counsel to sub- 
mit a brief if he deems it appropriate.** 

With one exception, whenever there is a con- 
sultation between the court and counsel, or the 
law officer, it must be in the presence of the 
other parties, including Jones.*® The exception 
may occur after the court has voted on the find- 


ings; at that point in the proceedings, the court 


may request the law officer and the reporter to 
appear before it without the presence of counsel 
or Jones for the purpose of putting the findings 
in proper form. This consultation, however, as 
well as all those in the presence of all the parties, 
must be made a part of the record. 

When the court retires to deliberate and vote 
on the findings, or on any other question, only the 


33 Note 29 supra at p. 18. 
3° UCMJ, art. 39. 
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members of the court may be present-—and such 
deliberation is not required to be made part of 
the record. . 

Before the trial proper gets under way, Jones 
will have opportunity to challenge for cause 
the members of either a general or special 
court-martial, the law officer of a general court- 
martial, or the trial covnsel.*° The court has 
the power to determine the relevancy and va- 
lidity of challenges for cause and is not required 
to receive more than one challenge to one per- 
son at a time. In addition to this, Jones and 
the trial counsel are each entitled to make one 
peremptory challenge to any of the members 
of the court. The Code, however, excepts the 
law officer from the peremptory challenge by 
requiring that he shall be challenged only for 
cause. 

The Code incorporates the usual require- 
ments as to oaths of the members of the court 
and the law officer, the interpreters, the counsel, 
and the reporter—they must all take oath or 
affirmation in the presence of the accused that 
they will perform their duties faithfully. 
Furthermore, all witnesses are required to be 
examined on oath or affirmation. 

And now we come to the defenses that Jones 
may raise as a bar to trial—the statute of lim- 
itations or former jeopardy. 

There are certain serious offenses that may 
be “punished at any time without limitation.” * 
These are desertion or absence without leave 
in time of war, aiding the enemy, mutiny, and 
murder. For offenses less serious than these, 
but serious enough to include most of the fel- 
onies at common law, there is a 3-year statute 
of limitations. Examples of these offenses are: 
desertion in time of peace, manslaughter, rape, 
robbery, forgery, arson, burglary, and perjury. 
For all other offenses prescribed by the Code, 
there is a 2-year period of limitation. These 
include such offenses as fraudulent enlistment, 
absence without leave, disrespect toward a 
superior officer, misconduct as a prisoner, im- 
proper hazarding of a vessel, drunken and 
reckless driving, malingering, and so on. In 
connection with these latter offenses, there is 
specific provision for the statute to apply in 


4° UCMJ, art. 41. 
41 UCMJ, art. 42. 
42 UCMJ, art. 43. 








case of commanding oflicer’s nonjudicial pun- 
ishment as well as trial by court-martial. 

The periods that are prescribed by the Code 
for the various offenses are subject to a provi- 
sion that stops the running of the statute for 
periods in which the accused is absent from the 
territory in which the United States has author- 
ity to apprehend him, or when he is in the hands 
of the enemy. 

“No person shall, without his consent, be 
tried a second time for the same offense.” ** 
While this is the same as the former jeopardy 
rule in effect in civil courts, certain differences 
exist in its application due to the review pro- 
cedure that is prescribed by the Uniform Code. 
At the present time, persons convicted by mili- 
tary tribunals are entitled to an automatic 
review of their records, irrespective of request 
on their part. This procedure will be continued 
under the Code and, as a result, several ques- 
tions arise in connection with the matter of 
jeopardy. The most important of these has to 
do with the right of a reviewing authority to 
order a rehearing. If he disapproves of the 
findings and sentence of the court-martial, he 
has the right to order a rehearing before a new 
court.‘* At such a rehearing the accused can- 


not be tried for any offense of which he was 
found not guilty by the first court-martial, and 


he cannot receive a sentence that is in excess 
of the original sentence (with two exceptions 
not here material). This rehearing is analo- 
gous to a new trial for an accused in a civil 
court. A difference, however, lies in the fact 
that in the case of a civil court the accused him- 
self makes the motion for the new trial whereas 
under the Code, in view of the fact that review 
is automatic, the rehearing is ordered auto- 
matically where justified. 

As for jeopardy, in many civil courts, the ac 
cused, on making a motion for a new trial, is 
considered to waive the protection of former 
jeopardy and therefore it is possible for him to 
be convicted of a higher degree of the offense 
for which he was originally convicted; also, he 
could be awarded a sentence more severe than 
the one he originally received. The waiver 
doctrine does not apply in the case of the mili- 
tary rehearing inasmuch as the accused does 
not in fact or in effect make it. Nevertheless, 


8 UCMJ, art. 44. 
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a provision of the Code specifies that no pro- 
ceeding in which an accused has been found 
guilty by a court-martial shall be considered to 
be a trial in the sense of the provisions concern- 
ing former jeopardy until the finding of guilty 
has become final after review of the case has 
been fully completed. Therefore, the rehear- 
ing does not place the accused in jeopardy. 

In the event there has been a proceeding in 
which evidence has been introduced but no find- 
ings have been made, and the convening author- 
ity dismisses or terminates it for failure of 
available evidence or witnesses (assuming there 
has been no fault on the part of the accused), 
the proceeding will be considered to be a trial in 
the sense of the provisions of the Code that 
cover former jeopardy. The same result ob- 
tains where a proceeding is dismissed on motion 
of the prosecution. 

In other words, in such a case jeopardy would 
attach upon the dismissal or termination of the 
proceedings. In this connection, in the event 
the proceedings were not dismissed or termi- 
nated by the convening authority, but the rec- 
ord showed that there was insufficient evidence 
to support the findings, the convening author- 
ity on reviewing the record would be precluded 
from ordering a rehearing.*® 

When Jones is arraigned before the general 
court-martial that is to try him, he will find 
that a plea of not guilty will be entered in the 
record in his behalf and the court will proceed 
as though he had pleaded not guilty in the fol- 
lowing instances: (1) if he makes any irregu- 
lar pleading; (2) if he enters a plea of guilty 
but later sets up matter inconsistent with the 
plea; (3) if it appears that he had entered a 
plea of guilty improvidently or through lack of 
understanding of its meaning and effect; or 
(4) if he fails or refuses to plead.*® Also, in the 
event that Jones were to be tried for an offense 
for which the death penalty could be adjudged, 
and he had made a plea of guilty, it would have 
to be rejected by the court and the plea of not 
guilty entered in the record. 

The provisions made by the Code for the ob- 
taining of witnesses are very liberal. The trial 
counsel, defense counsel, and the court-martial 
itself are given equal opportunity to obtain both 
witnesses and other evidence in accordance 
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with regulations that the President will pre- 
scribe in the Manual for Courts-Martial.*? The 
yrocess that will be issued in court-martial 
cases to compel witnesses to appear and testify, 
or to compel the production of other evidence, 
will be similar to that issued by courts of the 
Jnited States having criminal jurisdiction and 
will run to any part of the United States, its 
‘‘erritories, and possessions. 

In the event a witness who is not subject to 

‘ne Code refuses to appear or to testify after 

1) having been duly subpenaed to appear be- 
jore a military tribunal, or before a military 
(Yr civil officer designated to take a deposition 
or use before such tribunal, and (2) having 
een paid or tendered the fees and mileage pre- 
‘cribed by laws he will be deemed guilty of an 
ffense against the United States.** He may 
‘hen be tried on information in a United States 
district court or in the court of original crimi- 
nal jurisdiction in any of the territorial posses- 
sions of the United States, and, if convicted, can 
be punished by a fine up to $500 or imprison- 
ment up to 6 months, or both. 

The Code gives a court-martial, provost court, 
or military commission the power to punish for 
contempt under certain circumstances.*® For 
example, if a person uses menacing words, signs, 
or gestures in the presence of the court or if he 
disturbs its proceedings by a riotous act or any 
sort of disorder, he can be punished by the tri- 
bunal by confinement up to 30 days, by a $100 
fine, or both. This power of the tribunals enu- 
merated, extends both to persons subject to the 
Code and those who are not—regardless of 
whether they are witnesses. 

If for any reason Jones finds it impossible or 
impracticable to get a witness into court, the 
Code enables him to resort to oral or written 
depositions.°° Once the charges have been 
signed, either Jones, the trial counsel, or any 
other party connected with the trial may have 
such depositions taken unless the authority who 
has the power to convene a court-martial for the 
trial of the charges in question sees fit to forbid 
it for good cause. Depositions may be taken 
before any military or civil officer who is author- 
ized by the laws of the United States—or by the 
‘7 UCMJ, art. 46. 

‘S UCMJ, art. 47. 
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laws of the place where the deposition is taken, 
in the event it is taken in a foreign country—to 
administer oaths. 

Certain requirements concerning the taking 
and admissibility of depositions are set out by 
the Code. For one thing, if Jones decides to 
have a deposition taken, it is incumbent upon 
him to see to it that every other party to the trial 
has reasonable written notice of the time and 
place selected for the taking of the deposition. 
Unless he is able to show such notice, the depo- 
sition would be inadmissible in evidence on the 
objection of the trial counsel. Once the deposi- 
tion has been taken in compliance with this re- 
quirement, and assuming it is admissible under 
the rules of evidence, it may be read into evi- 
dence before any military court or commission 
in a case that is not capital or in any proceeding 
before a court of inquiry or military board only 
if certain conditions are fulfilled. The first of 
these has to do with the physical location of the 
witness. If he resides or is physically beyond 
the geographical limits of the State, Territory, 
or District in which the court or commission or 
board is ordered to sit, or if he is more than 100 
miles away from the place of the trial or hear- 
ing, then the deposition could, if otherwise ad- 
missible, be read into evidence. The same would 
be true if the witness is unable to appear because 
of death, age, sickness, military necessity, non- 
amenability to process, or other reasonable 
cause; or if he refuses to appear and testify in 
person at the trial or hearing; or if his present 
whereabouts is unknown. 

While the Code permits the defense to use 
testimony by deposition in capital cases, the 
prosecution may introduce a deposition in such 
a case only on the condition that the convening 
authority has previously directed that the case 
be treated as not capital. 

The members of a general or special court- 
martial will generally have occasion to rule on 
only three matters: questions of challenge, the 
findings, and the sentence.": This voting is pre- 
scribed to be by secret written ballot. The law 
officer, not being a member of the court, would 
not be present. The law officer, however, in the 
case of a general court-martial, or the president 
of a court in the case of a special court-martial, 
has the power to rule upon all interlocutory 
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questions other than those of challenge that 
arise during the proceedings. The Code pro- 
vides that all rulings that the law officer of a 
general court makes upon interlocutory ques- 
tions are final and shall constitute the ruling of 
the court, with two exceptions: a ruling on a 
motion for a finding of not guilty, or a ruling on 
the question of the accused’s sanity. This pro- 
vision does not, however, operate to require the 
law officer to adhere to his rulings; he is free to 
change them at any time during the trial. 

In the case of rulings by the law officer, under 
the above-mentioned exceptions, upon a motion 
for a finding of not guilty or where there is a 
question of the accused’s sanity, a member of 
the court can object. Upon such objection, the 
court shall be cleared and closed, and the ques- 
tion decided by a majority vote. If the court 
reaches a tie vote on these two questions, it will 
be considered to be a determination against the 
accused,* but a tie vote on any other question— 
such as the findings or the sentence—shall be 
considered to be a determination in favor of the 
accused. 

When the time comes for the court to vote on 
the findings of Jones’ case, the law officer of the 
court, in Jones’ presence and that of his counsel, 
is required by the Code to instruct the court on 
the elements of the offenses on which the trial 
was had, and charge the court as follows: That 
Jones is to be presumed to be innocent until legal 
and competent evidence has established his guilt 
beyond a reasonable doubt; that if there is any 
reasonable doubt as to his guilt, the doubt should 
be resolved in his favor and he should be ac- 
quitted; that if there is a reasonable doubt in 
the minds of the court as to the degree of Jones’ 
guilt, the findings must be in a lower degree as 
to which there is no reasonable doubt; and 
finally, that the burden of proving his guilt be- 
yond a reasonable doubt is upon the Govern- 
ment."* These provisions are intended to set out 
minimum requirements as to the scope of the in- 
structions that the law officer must give. They 
are not intended to prevent him from charging 
on additional rules of law if he feels this to be 
necessary.™* 

When the court has been instructed in accord- 
ance with the requirements just set out, it will 





52 UCMJ, art. 52. 
53 UCMJ, art. 51. 
54 Note 29 supra at p. 23. 
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retire to vote on the findings of the case. A 
unanimous vote of all the members on the find- 
ing is required only in the case of an offense for 
which the death penalty is mandatory by law." 
In the case of all other offenses, a conviction 
must be supported by at least two-thirds of the 
members present at the time the vote is taken. 
As for voting on the sentence to be imposed, if it 
is death all of the members of the court-martial 
present at the time the vote is taken must unani- 
mously concur; if it is life imprisonment or con- 
finement in excess of 10 years there must be 
concurrence of at least three-fourths of the 
members present; and in the case of all other 
sentences, of whatever duration, two-thirds of 
the members present must concur. 

Any other question that the eourt might be 
called upon to decide is determined by simple 
majority vote. In the case of a tie vote on a 
challenge, the member who has been challenged 
is considered to be disqualified. As we have 
already seen, in the case of a tie vote on a motion 
for finding of not guilty or question relating to 
the accused’s sanity, it shall be a determination 
against the accused (the reason for this is that 
the question of the finding or sanity comes up 
again at the time the findings are considered 
and voted upon by the court **) ; but a tie vote 
on any other question is considered to be a de- 
termination in favor of the accused. 

When the court has arrived at its findings and 
sentence, it is required to announce them imme- 
diately to the parties.*’ 

The Code requires that every general court- 
martial keep a separate record of the proceed- 
ings on the trial of each case that is brought 
before it, and that this record be authenticated 
by the signature of the president and the law. 
officer.** In the event that one or the other can- 
not do so, then it can be signed by a member of 
the court inhis place. If both the president and 
law officer are unavailable, then two members 
would authenticate the record. 

The same requirements apply in the case of 
special and summary courts-martial as to the 
keeping of the records, but the manner in which 
the record is to be authenticated is left to Presi- 
dential regulation. 





55 UCMJ, art. 52. 
5 Note 29 supra at p. 23. 
57 UCMJ, art. 53. 
58 UCMJ, art. 54. 
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Once the record has been authenticated Jones 
will be provided with a copy of the proceedings. 
This requirement applies to general and special 
courts-martial records only. 
































Sentences 


While the Code leaves the limit of punishment 
for offenses to the discretion of the President 
‘ith the exception of spying in time of war, for 
.vhich there is a mandatory penalty of death, the 
‘ode explicitly protects Jones against cruel and 
unusual punishments.® These punishments in- 
lude branding, marking, or tatooing on the 
»ody, as well as any other that would fall into 
the same category. And in addition to this, the 
ise of irons, either single or double, is prohibited 
xcept where necessary for the purpose of safe 
‘ustody. 

If the sentence Jones received included a for- 
ieiture of pay or allowances, in addition to a 
period of confinement, the forfeiture would not 
apply until after the date the sentence was ap- 
proved by the convening authority.*° The pe- 
riod of confinement itself, however, would begin 
io run from the date that the sentence is ad- 
judged by the court-martial. In the event he 
received probation on the sentence, the period 
during which the sentence was suspended would 
be excluded in computing the total service of the 
term of confinement if the probation were later 
revoked. And if Jones had received a sentence 
that did not involve either forfeiture of pay and 
allowances or confinement, then the sentence 
would become effective on the date that it was 
ordered executed. Most sentences can be or- 
dered executed by the convening authority at 
the time that he approves the proceedings, find- 
ings, and sentence of the court-martial," but, 
the Code provides that certain sentences shall be 
executed only upon approval of higher review- 
ing authorities. For example, any sentence that 
extends to death or any sentence that involves a 
general or flag officer cannot be executed until 
™ approved by the President. Any sentence that 
extends to the dismissal of an officer other than 
a general or flag officer, or dismissal of a cadet 
or midshipman cannot be executed until ap- 
proved by the Secretary of the Department of 
which the person is a member, or by an Under 
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Secretary or Assistant Secretary of that Depart- 
ment, assuming that the latter have been desig- 
nated by the Secretary to act in his behalf in this 
regard. Furthermore, any sentence that in- 
cludes a dishonorable or bad-conduct discharge 
or any confinement for 1 year or more cannot be 
executed until affirmed by a board of review, or 
by the Court of Military Appeals in all cases 
that come before it for review. 

In the event that a sentence has been sus- 
pended in the case of any special court-martial 
that, as approved, had included a bad-conduct 
discharge, or in the case of any general court- 
martial sentence, the Code requires that the offi- 
cer who has special court-martial jurisdiction 
over the probationer shall hold a hearing on any 
alleged violation of probation prior to vacation 
of the suspension.” At this hearing, the proba- 
tioner has the right to be represented by counsel 
if he so desires. Once the hearing has been held, 
and the officer who has special court-martial 
jurisdiction has made his recommendations, the 
record of the hearing is required to be forward- 
ed for action to the officer who exercises general 
court-martial jurisdiction over the probationer. 
This officer has the power to vacate the suspen- 
sion (assuming the appellate review required in 
the particular case has been completed). 

The vacation of a suspension of a sentence of 
dismissal of an officer cannot: become effective 
until approved by the Secretary of the Depart- 
ment. As has been pointed out, these provisions 
apply only to special court-martial sentences 
that include a bad-conduct discharge, and gen- 
eral court-martial sentences. In the case of 
all other sentences a suspension 


may be vacated by any authority competent to 
convene for the command in which the accused 
is serving or assigned, a court of the kind that 
imposed the sentence. 


If Jones had received a penalty of confine- 
ment as part of his sentence, then he would be 
confined either in a place under the control of 
the Armed Forces, or in a Federal, penal, or cor- 
rectional institution.“ Jf he were a first-time 
offender, it is likely that he would be confined in 
one of the places of confinement under control of 
the Navy. If he were an habitual criminal, how- 
ever, it is very likely that he would be confined in 


6 UCMJ, art. 72. 
*3 UCMJ, art. 58. 





one of the Federal institutions ; in which case he 
would be, for all practical purposes, completely 
divorced from the military and would be subject 
to the same discipline and treatment as other 
prisoners committed in Federal institutions. 
The purpose of these provisions, as shown by 
the congressional hearings, is not only to pro- 
vide a method of segregating from hardened 
criminals, prisoners who are young and who are 
capable of being or likely to be rehabilitated, but 
also to permit the hardened criminal to be placed 
where the government has personnel properly 
trained to handle him. To quote from the com- 
mentary that appears in the Senate Report, 


It is felt that the rehabilitation of prisoners 
who create special problems could be expedited 
by transferring them to highly specialized insti- 
tutions under control of the Department of Jus- 
tice, which range from training schools and re- 
formatories to major penitentiaries and provide 
for the treatment of prisoners according to their 
needs.** 


Review of courts-martial 


We now come to the review of Jones’ case. As 
has been stated, review of all court-martial rec- 
ords is automatic up to a certain point. The 
first step in the review of all records is the con- 
vening authority.» Because Jones was tried by 
general court-martial, the convening authority 
is required to refer the record to his legal officer, 
who in turn is required to submit a written opin- 
ion on the record to the convening authority. 
The convening authority is not bound by the 
written opinion that is submitted to him for his 
consideration,® but he still must forward the 
opinion with the record, and subsequent review- 
ing authorities may give the opinion such weight 
as they deem appropriate. If the record of the 
general court-martial reflects an acquittal on all 
the charges and specifications, an opinion must 
still be written and forwarded, but in this case 
the Code requires that it be limited to questions 
of jurisdiction only. 

Under certain circumstances, the convening 
authority could return the record of Jones’ 
court-martial to the court for reconsideration of 
the ruling and for further appropriate action.** 


®t Note 29 supra at p. 25. 
® UCMJ, art. 60. 

*6 UCMJ, art. 61. 

*T Note 29 supra at p. 26. 
8 UCMJ, art. 62. 
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One of these instances would occur if the specifi- 
cation that was before the court-martial had 
been dismissed on motion of Jones and that rul- 
ing did not amount to a finding of not guilty. 
This would happen if Jones objected to a specifi- 
cation on the ground that it failed to state an 
offense, or that it failed to allege jurisdiction 
over him, and the motion was granted. Another 
instance in which the convening authority could 
return the record to the court for appropriate 
action would be where, from the record, there 
appeared to be error or omission, or where the 
record showed either improper or inconsistent 
action by the court-martial in connection with 
either the finding or sentence—all of this assum- 
ing that the error or omission could be rectified 
without any material prejudice to Jones’ sub- 
stantial rights. 

The Code prohibits the return of Jones’ record 
in three instances. First, it could not be return- 
ed for a reconsideration of a finding of not guilty 
to any specification or ruling that amounts to a 
finding of not guilty; it could not be returned 
for a reconsideration of a finding of not guilty of 
any charge unless the record showed a finding 
of guilty under a specification laid under that 
charge (assuming that the specification suffi- 
ciently alleges a violation of some article of the 
Code) ; nor, with one exception, could it be re- 
turned for the purpose of prevailing upon the 
court to increase the severity of the sentence 
(the exception is where the sentence prescribed 
for the offense is mandatory). 

As we have already discussed at some length 
in connection with double jeopardy earlier in 
this article, the convening authority may, if he 
disapproves the findings and sentence of Jones’ 
court-martial, order a rehearing.®® He cannot 
do this, however, if the record shows insufficient 
evidence to support the findings. If he disap- 
proves the findings and sentence and orders a 
rehearing, he is required to state precisely the 
reasons for his disapproval. The Code is so 
phrased as actually to require the convening 
authority to order a rehearing for Jones in the 
event he disapproves the findings and sentence 
of the court-martial unless he wishes simply to 
dismiss the charges. 

As for the rehearing itself, the Code requires 
that it shall take place before a court-martial 





®° UCMJ, art. 63. 
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that is made up of members who were not mem- 
bers of the original court-martial that tried the 
case. And also, in any rehearing that is ordered 
Jones cannot be tried for any offense for which 
he was found not guilty by the first court-mar- 
tial. Furthermore, he cannot be awarded any 
sentence that is in excess of or is more severe in 
any way than the original sentence, with the 
following two exceptions: “. . . unless the sen- 
tence is based upon a finding of guilty of an 
offense not considered upon the merits in the 
original proceedings or unless the sentence pre- 
scribed for the offense is mandatory.” 

To this point we have been dealing only with 
a situation that obtains when a convening au- 
thority disapproves of a finding or sentence. 
The language of the Code in effect cautions or 
reminds the convening authority that he shall 
approve findings of guilty only when he finds 
that the findings and sentence are correct, both 
in law and fact, and when he in his discretion 
determines they should be approved.” In this 
connection, Congress saw fit to make specific 
provision to the effect that neither a finding nor 
a sentence of a court-martial shall be held in- 
correct on the ground of an error in law unless 
that error actually and materially prejudices the 
substantial rights of the accused.” 

The Code expressly gives the convening au- 
thority the right to approve or affirm so much of 
a finding of guilty as includes a lesser included 
offense if in his discretion he thinks that such 
limited approval be proper. 

When the convening authority has taken final 
action on Jones’ general court-martial case the 
Code requires him to forward the entire record, 
including his action and the opinion or opinions 
of his staff judge advocate or legal officer, to the 
Judge Advocate General of Jones’ service.” 
This is also required in the case of special court- 
martial records where the sentence, as ap- 
proved, includes a bad-conduct discharge, re- 
gardless of whether it is suspended ; such special 
court-martial records may, however, in the al- 
ternative, be forwarded by the convening au- 
thority of the special court-martial to the officer 
who exercises general court-martial jurisdiction 
over the command. In this case, the latter offi- 
cer is required to review the record of the special 
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court in precisely the same manner as he would 
a record of a trial by general court-martial. If 
the officer who exercises general court-martial 


- jurisdiction approves the sentence, including 


the bad-conduct discharge, he in turn shall then 
forward the record to his Judge Advocate Gen- 
eral, where it will be reviewed by a board of 
review. 

The Code prescribes that all other special and 
all summary court-martial records shall be re- 
viewed by either a judge advocate of the Army 
or Air Force, or a law specialist of the Navy, or 
law specialist of the Coast Guard or lawyer of 
the Treasury Department, as the case may be. 
After such review, the record is required to be 
forwarded to the Secretary of the appropriate 
Department, and he can dispose of the record in 
such form as he may prescribe by regulations. 

The next step in the review of Jones’ record 
occurs in the office of the Judge Advocate Gen- 
eral of his service and is accomplished by a 
board of review.”* Each Judge Advocate Gen- 
eral is required to. constitute one or more such 
boards. Each board is required to be composed 
of not fewer than three officers or civilians who 
are members of the bar of a Federal court or of 
the highest court of a State. 

The records-of the following cases will receive 
automatic review by a board of review, regard- 
less of whether the sentence is suspended: any 
case that affects a general or flag officer, or ex- 
tends to death or dismissal of an officer, cadet, or 
a midshipman, or involves a dishonorable or 
bad-conduct discharge, or confinement to 1 year 
or more. 

An interesting feature of the board of review 
is that when it considers the record of the court- 
martial it has express authority to determine 
not only questions of law but also to weigh the 
evidence, judge the credibility of witnesses, and 
determine controverted questions of fact; but in 
so doing, the Code cautions that it should recog- 
nize the fact that the trial court saw and heard 
the witnesses. 

If a board of review decided to set aside the 
findings or sentence of Jones’ case, it would be 
subject to the same provisions as the convening 
authority with respect to the ordering of a re- 
hearing. In other words, the board could not do 
so if the setting aside were based on the lack of 
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sufficient evidence in the record to support the 
findings. If it does set aside the findings and 
sentence, and does not order a rehearing, it is 
required to order that the charges be dismissed. 
If the board of review does order a rehearing 
for Jones, but if the convening authority deter- 
mines that a rehearing is impracticable, he has 
the power to dismiss the charges. In general, 
the convening authority will be instructed by 
the Judge Advocate General to take action in 
accordance with whatever decision the board of 
review may reach, but as we have already seen, 
in certain cases further action is required either 
by the President or by the Secretary of the De- 
partment or by the Court of Military Appeals. 

The final step in the review of courts-martial 
records is the Court of Military Appeals.” 
While this court is to be established in the De- 
fense Department for administrative conven- 
ience, it will not be subject to the authority, 
direction, or control of the Secretary of Defense. 
In a sense, it is analogous to a United States 
court of appeals. The judges will be appointed 
from civilian life by the President with the ad- 
vice and consent of the Senate for 15-year terms 
with eligibility for reappointment, and will re- 
ceive a salary of $17,500 per year. You will note 
the compensation that the judges: will receive is 
the same as that received by a judge of a United 
States court of appeals. 

There is a specific requirement in the Code 
that not more than two of the judges on the 
court shall be appointed from the same political 
party, and that all of the judges are required to 
be members of the bar of either a Federal court 
or the highest court of a State. A judge of this 
court can be removed by the President (assum- 
ing the judge is given notice and provided a 
hearing) for the following reasons only: neg- 
lect of duty, malfeasance in office, or any men- 
tal or physical disability. In the event a judge 
on the Court of Military Appeals is temporarily 
indisposed and therefore unable to perform his 
duties, the President has the power to desig- 
nate a judge who is a member of the United 
States Court of Appeals to fill the office for the 
period of the disability. 

The Court of Military Appeals would have 
jurisdiction to review a court-martial record if 
it fell into one of the following three classes of 
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cases: The first includes any case where the sen- 
tence, as aflirmed by a board of review, affects 
a general or flag officer, or extends to death; 
the second includes any case that has been re- 
viewed by a board of review and is certified by 
the Judge Advocate General to the court for re- 
view ; the third includes any case reviewed by a 
board of review where the accused has peti- 
tioned and shown good cause for review, assum- 
ing that upon this petition, the Court of Mili- 
tary Appeals has granted review. In the third 
class of cases, upon being notified of the decision 
of the board of review, the accused would be 
given 30 days to submit his petition to the 
Court of Military Appeals for review. The 
court, in turn, would be required to act upon 
the petition within 30 days of its receipt. 

In contrast to a board of review, the Court of 
Military Appeals is limited, in its consideration 
of a record, to matters of law. As was the case 
with respect to convening authorities and 
boards of review, if the Court of Military Ap- 
peals reviews the accused’s record, and sets 
aside the findings and sentence, it could order 
a rehearing only on the condition that the 
setting aside is not based on lack of sufficient 
evidence in the record to support the findings. 
Also, as in the case of convening authorities 
and the boards of review, if the Court set aside 
the findings and sentence and did not order a 
rehearing, it would be required to dismiss the 
charges against Jones. 

Assuming the court has acted on Jones’ rec- 
ord, one of two things may happen. The court 
may direct the Judge Advocate General, on the 
one hand, to return the record to the board of 
review in accordance with decision of the court. 
Or, on the other hand, assuming there is to be 
no further action by either the President or 
the Secretary of the Department concerned, the 
Judge Advocate General is empowered to in- 
struct the convening authority to take action 
in accordance with the decision of the court. 
Again, as was true of the board of review, if 
the Court of Military Appeals has ordered a 
rehearing but the convening authority decides 
that a rehearing is impracticable, he has the 
power to dismiss the charges against Jones. 

As you will recall, general court-martial rec- 
ords that have been involved in the departmen- 
tal review procedure we have covered to this 
point have been cases that affect either general 
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or flag officers, or extend to death, dismissal of 
an officer, cadet, or midshipman, or involve a 
dishonorable or bad-conduct discharge, or con- 
finement for 1 year or more. If the sentence 
is less than any of these—such as confinement 
for 8 months on the part of an enlisted man, or 
loss of numbers in grade on the part of an 
officer—then records of such trials by general 
courts-martial shall receive an “examination,” 
to use the word used in the Code, in the office 
of the Judge Advocate General of the service 
to which the accused is attached.”> In these 
cases, if any part of the findings or sentence is 
found to be unsupported in law, or if the Judge 
Advocate General so directs, the record shall 
then be reviewed by a board of review. There 
will be no review of such records by the Court 
of Military Appeals unless forwarded by the 
Judge Advocate General. In other words, in 
such a case, Jones would not have the right to 
petition review before the Court of Military 
Appeals. As the Senate report points out, 


The cases involve minor sentences so that, 
generally speaking, review by the Court of Mili- 
tary Appeals is unnecessary and would only 
overload the court. However, since even minor 


cases may involve major differences of inter- 
pretation between the services, the authority 


is provided to allow the Judge Advocate Gen- 
eral to send such cqses up for review.” 


An interesting aspect of appellate review as 
provided for by the Code, lies in the fact that 
the Judge Advocate General of each service is 
required to appoint from the officers in his office 
one or more as appellate Government counsel, 
and one or more as appellate defense counsel.” 
These officers must have qualifications similar 
to those covered earlier in our discussion of the 
qualifications of officers to serve as trial and 
defense counsel before a general court-martial. 
While the appellate Government counsel has 
the duty to represent the United States before 
a board of review or the Court of Military Ap- 
peals only on the ¢ondition that he is directed 
to do so by the Judge Advocate General, the 
appellate defense counsel would have the duty 
to represent Jones before either a board of re- 
view or the Court of Military Appeals under 

™% UCMJ, art. 69. 
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any one of three circumstances: The first would 
be where he was requested to do so by Jones; 
the second would be where the United States 
was represented by counsel before either of 
these bodies in connection with Jones’ case; 
and the third would be where the Judge Advo- 
cate General has transmitted Jones’ case to the 
Court of Military Appeals. Although Jones is 
provided with the opportunity of requesting an 
appointed defense counsel to act in his behalf, 
he is not precluded by this provision from exer- 
cising the right to secure civilian counsel be- 
fore either a board of review or the Court of 
Military Appeals, assuming that he provides 
such counsel at his own expense. As pointed 
out by the commentary on the Code that ap- 
pears in the Senate report, the purpose of these 
provisions is to insure that all cases will be 
thoroughly considered on review. 

One of the many express safeguards included 
in the Code in Jones’ behalf is a provision that 
permits him at any time within a year after 
the approval by the convening authority of his 
court-martial sentence (assuming his sentence 
extends either to death, dismissal, dishonorable 
or bad-conduct discharge, or confinement for 
1 year or more) to petition the Judge Advocate 
General of his service for a new trial on one or 
both of two grounds: either newly discovered 
evidence or fraud on the part of the court.” 
In the event Jones’ case were pending before 
a board of review or the Court of Military Ap- 
peals, the Judge Advocate General would be re- 
quired to refer his petition to the board or the 
court, as the case would be, for action. If his 
case were not before either of these bodies, 
then the Judge Advocate General himself 
would be empowered either to deny or to grant 
his petition. 

A further safeguard incorporated into the 
Code is one that, in effect, gives the Secretary 
of the Department clemency and parole pow- 
ers.” Under this provision either the Secre- 
tary or, if designated by him, any Under 
Secretary, Assistant Secretary, or the Judge 
Advocate General, or any commanding officer 
could either remit or suspend all or any part 
or amount of the unexecuted portion of Jones’ 
sentence. This would include all uncollected 
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DEFENSE COUNSEL, COMPETENCY OF—a motion 
to vacate a conviction on the grounds that the de- 
fendant was not represented by competent counsel 
is properly denied where the court had previously 
denied several other motions made on substantially 
the same grounds, and where it appeared that on 
the facts there was no merit in the petitioner's 
contention. 


@ In Storey v. United States, a United States 
court of appeals case decided on 27 December 
1950 (185 F. 2d 52), the court had before it a 
motion to vacate a conviction. The defendant 
had been convicted in 1943 of armed robbery of 
a bank and had been sentenced to 20 years im- 
prisonment. 

Since that time he had prosecuted numerous 
proceedings of various nature in order to set 
aside the findings of the court. Several of these 
advanced as a ground for reversal the lack of 
competent defense counsel. The court examined 
the record of these previous motions and the 
proceedings had in the trial court and it ap- 
peared from the record without dispute that 
appellant had counsel of his own choosing who 
appeared for and on his behalf at the time of 
arraignment, who participated in the trial, who 
made an argument to the jury, and who later, 
on appeal, made a very painstaking examination 
of the entire record and raised every conceivable 
question that reasonably could be urged in a 
brief. Further, he orally argued the matter be- 
fore the appellate court. When his contentions 
were not sustained the counsel made application 
to the Supreme Court for writ of certiorari, 
which in due course was denied. 

It appeared, therefore, from the record that 
the appellant was represented in the trial of his 
case by diligent and competent counsel of his 
own choosing. The contention of the petitioner 
that he was deprived of adequate and effective 
assistance of counsel in his trial is wholly irre- 
sponsible and without foundation. There is no 
merit in his argument, and his contentions are 
wholly contrary to the actual facts as reflected 
in the files of the case. 
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Office of the Judge Advocate General 


While the former proceedings do not consti- 
tute a bar to an application for a writ of habeas 
corpus and while the doctrine of res adjudicata 
does not apply to habeas corpus, a court may 
still consider these matters and may properly 
decline to examine further into the merits when 
the case has already been decided against a peti- 
tioner on the merits. This avoids abuse of the 
writ of habeas corpus by repeated attempts to 
secure a new hearing on frivolous ground. . The 


motion to vacate the judgment of conviction was 
denied. 


CONSPIRACY—in prosecution for conspiracy it is 
not necessary to show that the co-conspirator had 
been actuated by corrupt motives. 


© In Lantis v. United States, a United States 
circuit court case decided on 20 December 1950 
(186 F. 2d 91), the defendant appealed his.con- 
viction in the District Court of Hawaii, on the 
ground that the evidence adduced in support of 
the conspiracy count did not show that his co- 
conspirator had been actuated by corrupt 
motives. 

Lantis was convicted under an indictment 
charging that he and one Abreau knowingly and 
wilfully conspired to violate the United States 
Code by making and presenting to the Terri- 
torial Surplus Property Office a false and fraud- 
ulent application, statement, and certificate 
that certain surplus property; namely, a jeep, 
would be purchased by Abreau, a veteran, for 
his own use in his business, whereas it was the 
intention of the conspirators to purchase the 
jeep for the sole use and benefit of Lantis, a 
nonveteran not entitled to the benefit of the 
veterans’ priority privilege. The alleged co- 
conspirator, Abreau, was not indicted and be- 
came the Government’s chief witness. 

On the trial, appellant was adjudged guilty 
and sentenced to imprisonment. On the appeal 
the accused argued that in order to have a con- 
spiracy involving, as here, but two persons, it 
is necessary that the Government prove that 
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both persons were actuated by a corrupt mo- 
tive and had the intent to commitacrime. Itis 
claimed that Abreau was not shown to have had 
such a motive or intent and that as a conse- 
quence the evidence was insufficient as a matter 
of law to sustain Lantis’ conviction of con- 
spiracy, regardless of defendant’s own corrupt 
participation in the enterprise. 

The court held that the record of proceedings 
showed that there was plenty of evidence that 
the motives and intent of Abreau were not inno- 
cent. It was abundantly shown that Abreau, 
pursuant to an agreement and an understand- 
ing that he had with Lantis, made and filed a 
declaration with the Surplus Property Office 
stating specifically that such property as he 
might be permitted to purchase would be ac- 
quired for his “personal use” and that he “was 
not acting as agent for others.’”’ He knew, as did 
Lantis, that these statements were false and 
that in truth and in fact he was purchasing the 
property for Lantis. 

On the whole of his testimony, including the 
documents and certificates he identified as hav- 
ing signed, it is inescapably evident that he was 
actuated by the fraudulent purpose of deceiving 
the Government Surplus Property Agency. It 
is immaterial that as a witness he disclaimed 
consciousness of the criminality of what he was 
doing. The law presumes that every person 
intends the natural and ordinary consequences 
of his act. 

The court affirmed the conviction. 


CONFESSION—a confession which might have 
been involuntary when made will be admissible 
in evidence if it is adopted by the accused at his 
trial. 


® In United States v. Bowen, a United States 
district court case decided on 3 January 1951 
(94 F. Supp. 1006), Bowen moved to set aside 
his 1931 murder conviction and his sentence to 
life imprisonment. His petition for relief was 
based on the ground that the conviction was 
brought about by a confession which he now 
alleges was illegally obtained and introduced in 
evidence. 

The facts in the case were that Bowen and 
Smith were jointly indicted for the murder of 
one Kingston. The Government contended that 
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defendants planned to find some person resem- 
bling Bowen and kill hira, identify his body as 
that of Bowen, collect insurance benefits on poli- 
cies naming Bowen, and divide the proceeds. 
The dead body of Kingston was found and Bow- 
en and Smith fled the State. Smith was arrested 
in Oregon and Bowen in the State of Washing- 
ton shortly thereafter. At 2 p. m., on February 
13, 1931, a sheriff took Bowen on the train from 
Centralia, Wash., to Portland, Oreg., arriving 
at 2 a.m. on the morning of February 14, 1931. 
Bowen had been suffering from a kidney ailment 
and claims that the Centralia authorities had 
taken from him medicine prescribed for this 
ailment. He was delivered by the sheriff to the 
local authorities who placed him in jail. 

Bowen claims that the local authorities inter- 
viewed him all of that night but the court did 
not find that to be a fact. Bowen first made a 
statement about 10 a. m. the morning of Febru- 
ary 14th which was later destroyed and not put 
in evidence. It appeared to have been merely 
a general denial of the crime. When this first 
statement was being taken Bowen complained 
of pain from his kidneys and a doctor was called 
who arrived at about 2 p. m. and gave a pre- 
scription, which was filled and turned over to the 
sheriff and by him administered to Bowen during 
the day. Bowen’s claim that this prescription 
was a drug was held by the court to be utterly 
without foundation. 

During the interval between the two state- 
ments, Bowen was confronted with news that 
Smith, his comalefactor, had made a statement 
involving Bowen as the perpetrator of the mur- 
der. Faced with this information, Bowen told 
the sheriff that he wished to make a new state- 
ment; a stenographer was called in and this 
alleged confession now in issue was dictated. 
This second statement recites that, while Bowen, 
Smith, and Kingston were together in a car in 
a national park, Smith and Kingston got into a 
fight while Bowen was asleep in the back seat; 
that Bowen awoke and found Kingston had been 
killed; that Smith, with a pistol, forced Bowen 
to go away with him, which he did. 

The court held that this statement was not, 
strictly speaking, a confession at all, as it denies 
guilt, but it does incriminate Bowen to the ex- 
tent of showing his presence at the scene of the 
crime. Out of regard for Bowen’s right it is 
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TECHNIQUES OF CROSS-EXAMINATION 


By LCDR H. J. CONWAY, USN 


Nobody likes to have his testimony made 
to appear false or foolish, but it can happen. 
As a result, hostilities are often kindled when 
the cross-examiner meets the witness. 

If counsel has a good grasp of the concepts 
of the “manner” and “matter” of cross-ex- 
amination presented here, he has a better 
chance to deal with the witnesses on an ami- 
cable basis, and it is unlikely that the cause 
he represents will be adversely affected by 
those who remain unresponsive or prejudiced. 





NE POINT UPON WHICH the authorities 
on the subject of cross-examination agree 
almost unanimously, is that as in the case of 
fingerprints, one cross-examination differs bas- 
ically from every other. Thus, it is impossible 
to formulate and follow any definite procedure 
or plan to insure success. There are, however, 
certain general rules of planning, the observ- 
ance of which will assist counsel in attaining for 
his client the most benefit to be derived from 
exercising the right of cross-examination. 
Basically, a cross-examination is conducted 
for the purpose of spreading on the record a 
completed and true statement of the facts and 
circumstances from which an impartial tribunal 
can determine the merits of the cause in issue. 
This is generally accomplished by either one-of 
two approved methods: (1) to elicit testimony 
favorable to your cause which is not yet incor- 
porated into the record and; (2) in pointing up 
the weaknesses or errors in the case of the op- 
posing party by showing the uncertainty or lack 
of credibility on the part of the witness under 
examination. 


Pretrial preparation for cross-examination 


The importance of pretrial preparation with 
relation to anticipated cross-examination can- 
not be too strongly stressed, for with proper 
preparation, the greater part of an advocate’s 
actual trial work can be smoothed out before 
entering the courtroom, leaving him free to con- 
centrate on material matters unfolding during 
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trial. In preparing a case, it is merely scratch- 
ing the surface to interview the witnesses, lis- 
ten politely to their statements, and do nothing 
with regard to preparation for cross-examina- 
tion. One effective method of preparing for 
cross-examination is to reinterview the witness 
at a later date, at which time counsel should, 
without the person becoming aware of it, if pos- 
sible, conduct the interview in the manner of a 
cross-examination. Thus, by comparing his 
notes of the interviews, he can ascertain what 
testimony will be favorable to his client and how 
strongly and certainly the witness recollects 
facts and circumstances that the adverse party 
will stress. Counsel then has sufficient informa- 
tion to prepare his cross-examination before en- 
tering the courtroom. 

It is advisable to adopt the same methods 
when dealing with one’s own witnesses, for, dur- 
ing the first interview, the witness is more apt 
to “plead” his story than to narrate it as he 
remembers it. A subsequent meeting will un- 
doubtedly reveal some points of variance, or 
hesitancy in recalling the facts, thereby indi- 
cating to counsel where and when the cross- 
examination of his own witnesses may present 
obstacles that he must prepare to clear up by 
way of redirect examination. It is impossible 
to anticipate all of the damage that might result 
to your cause as a result of the cross-examina- 
tion of your witnesses, but the experienced trial 
attorney will prepare for as many contingencies 
as practicable and have the ammunition ready 
for a thorough and comprehensive redirect ex- 
amination, which, for all practical purposes, is 
in the nature of a cross-examination. 

The question of the advisability of repeated 
conferences with witnesses that are to be called 
by the adverse party is one which the advocate 
must decide after sizing up the witness during 
the original meeting. The effect of repetition 
of a statement by a witness must be considered, 
for due to the frailties of the human mind, if a 
person repeats often enough that which he 
“thinks” he saw or heard, he will eventually 
believe that they were actual happenings and 
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no amount of cross-examination will shake this 
conviction. 


Relating the plan to the issues 


In preparing for the cross-examination of 
witnesses, the advocate should thoroughly un- 
derstand the law and rules of evidence relative 
to the cause. Without such comprehensive 
knowledge, counsel would be at a loss to deter- 
mine whether an answer on direct examination 
was damaging to his case and called for a clari- 
fication of the facts, or whether all the factual 
details vital to help substantiate the innocence 
of the accused, had been spread on the record. 
As the trial of an accused is wrought with un- 
certainty and is in a continual state of flux, 
counsel must be prepared to meet squarely by 
adroit cross-examination any adverse testimo- 
nial or evidential situation that arises. The 
well-prepared advocate can do this without any 
outward indication to the court that he has been 
taken aback by an unexpected turn of events, 
during which the opposition has scored against 
him. 

Upon the completion of each interview it is 
advisable to condense your notes in order that 
the information obtained will be readily accessi- 
ble during trial. A suggested method for pre- 
paring such notes, is to list all testimony you 
anticipate will be brought out, or you wish to 
have brought out on direct examination, in a col- 
umn on the left half of a sheet of paper, leaving 
the right half blank. While the witness is testi- 
fying, the recital can then be easily checked 
against the notes. In the event the testimony 
differs from that which was anticipated, a short 
comment can be entered opposite the note on the 
right half of the sheet. For example, if the wit- 
ness testified that he saw the accused on a 
certain day, but omitted the time, which was ma- 
terial to your case, enter “Time” in the 
otherwise blank column. Thus when the cross- 
examination begins, a fleeting glance will re- 
fresh your memory to bring out points noted in 
the right column. 


The examiner in action 

Having completed his out-of-court pretrial 
preparation for cross-examination, counsel is 
now at ease in the courtroom, intently watching 
the prosecution conduct its direct examination 
of a witness. He has not, however, ceased prep- 
aration for the cross-examination that will 
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shortly take place, for he must reevaluate the 
witness on the stand. Does he, under oath, dis- 
play the same characteristics of the honest, law- 
abiding citizen that he portrayed during the 
informal interviews, or has he suddenly become 
nervous, ill at ease, and furtive? Has he 
changed from a meek, indecisive character to a 
self-assured and aggressive individual? The 
advocate must now choose the right “manner” 
in which to cross-examine this particular wit- 
ness and must simultaneously note any discrep- 
ancies between the testimony given and previous 
statements made by the witness. 

In the event counsel has not had the advan- 
tage of a pretrial interview, or if the testimony 
is inconsistent with what the witness said dur- 
ing the interview, the period of direct examina- 
tion is doubly important, for it is during this 
time that the cross-examiner must determine the 
“matter” of cross-examination. Close obser- 
vation of the witness is often more feasible than 
copious note-taking for deciding this question. 
Observe the inflection of the voice, the move- 
ments of the witness, and the sureness or uncer- 
tainty with which he answers questions. Hav- 
ing in mind the over-all picture of what the tes- 
timony concerned, its effect on the case and the 
manner in which it was delivered, the examiner 
is usually in a better position to proceed than 
if he had spent the time entirely on his notes. 

The “matter” of cross-examination having 
been tentatively determined during pretrial 
preparation, the advocate now must determine 
from the direct examination the advisability of 
waiving the cross-examination entirely or of 
limiting it to a very few questions. It is not 
necessary to cross-examine every witness, for 
if it is evident that his testimony is not detri- 
mental to your case, you might antagonize the 
members of the court by useless repetition of 
the immaterial. It has been said, however, that 
even though the testimony of a witness is, for all 
practical purposes, irrelevant and immaterial to 
the issues, it would do no harm to conduct a 
short cross-examination to point up the fact that 
your opponent has had to rely on such testimony 
in an attempt to prove his case. 


Common onnere to be avoided 


Do not ask questions of a witness indiscrimi- 
nately hoping to find some point on which to 
concentrate your cross-examination. This im- 
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mediately gives the court the impression that 
the case has not been prepared properly or that 
at best you have a weak case to stand on and are 
clutching at straws. Such an impression can 
easily have a deleterious effect on the presenta- 
tion of your case in chief. 

When deciding on the testimony on which you 
wish to cross-examine, be as sure as possible of 
the reply you will elicit and phrase your ques- 
tions to confine the reply to the limits of what 
you expect. It is a dangerous practice to allow 
the witness to enter into a long narrative of 
explanation on cross-examination, as the effect 
is usually a strengthening of the case presented 
on direct examination. A poor form of exam- 
ination is one that employs a preamble to the 
question, such as “You previously testified that 

.’ It not only refreshes the recollection 
of the witness but also the court. This type of 
question is generally followed by, “Now isn’t it 
true that such and such . . .,” which invariably 


draws an emphatic denial from the witness. 
The “manner” in which the cross-examina- 
tion is conducted is one of the most important 
phases of the trial of a case, for it is here that 
the examiner is concerned with personalities, 
and the creation of an antagonistic attitude, on 
the part of the witness or the court, can dispel 


all the advantages gained by the most meticulous 
preparation before trial. The advocate must 
have the ability to get the “feel” of the witness, 
either from previous contact or from his de- 
meanor on the witness stand during direct ex- 
amination. The average advocate can acquire 
this sixth sense only by experience for it is an 
exceptional person indeed who is born with the 
combined talents of a lawyer, chaplain, psychol- 
ogist, and diplomat. 

Bear in mind that the witness will generally 
be imbued with a natural antagonism, having 
been originally called by your opponent because 
he has: (1) a personal interest in the outcome 
of the trial; (2) a desire to help the other side; 
or (3) a factual knowledge usable to the opposi- 
tion. Now that the witness has made categori- 
cal statements under oath he will feel that he is 
your adversary in a battle of wits and he will do 
his utmost to insure that no one, particularly 
you as the cross-examiner, will make him retract 
the statements or admit indecision. 

A widely accepted theory is that the best ap- 
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proach for a cross-examiner is the courteous 
manner and soft-spoken word. Make it imme- 
diately apparent that you are not the ogre sent 
to destroy him by offering the “open hand” to 
lead him through what he undoubtedly considers 
an ordeal. More witnesses have been led to 
assist a cross-examiner than have ever been 
driven. Never become irate with a witness nor 
treat him with contempt, for then you have not 
only lost the witness but roused the sympathy 
of the court in favor of the witness. This is not 
only the wrong attitude to assume but is doubly 
damaging if the witness happens to stand up 
well under your tirade. 

The age, appearance, and intellect of the wit- 
ness is a determining factor in the approach of 
the examiner. No counsel would think of brow- 
beating an aged lady during cross-examination, 
yet how many times have the courts witnessed 
the spectacle of a counsel trying to deprecate the 
knowledge of an expert witness. Unless you 
have a comprehensive knowledge of. the special- 
ty on which you are going to cross-examine, or 
unless there has been a misstatement of an ob- 
vious fact, it is well to tread lightly. Do not lose 
sight of the fact that the court has already ac- 
cepted the witness as a specialist in a particular 
field and would be prone to believe his state- 
ments as against your implications. 


A method of timing 


The order of propounding questions on cross- 
examination is important in achieving the most 
satisfactory net result. One commonly used 
method is to withhold your “strong” questions 
in order to terminate your cross-examination on 
a favorable climactic note. If counsel has elic- 
ited testimony that varies from that given on 
direct examination, or is contrary to previous 
statements, it will sometimes be advantageous 
to drop the point momentarily, to be explored 
thoroughly at the termination of the cross-ex- 
amination. This maneuver will leave the court 
with a fresh recollection of the evidential weak- 
ness of the witness’ testimony. 

The following is cited from a general court- 
martial case as an example of timing, coupled, of 
course, with that all-important pretrial prepara- 
tion: 

In a theft case, a supply officer was called as 
the first witness to establish that the articles 
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MILITARY JUSTICE IN GERMANY 


By CDR L. J. MEADS, USN 


Like most legislation, our new Uniform 
Code bears some resemblance in both its sub- 
tantive and procedural provisions, to the law 
of other nations. 

This account of the history and nature of 
he uniform military justice system in Ger- 
many, in effect prior to the conclusion of 
Norld War Il, provides an opportunity for 
-ontrast with our own code. 

It is based mainly upon information fur- 
1ished by a former German naval legal officer, 
now a judge in the city of Bremerhaven. 





RITZ AND HANS ARE no longer roaming 

the seas! To them, service in the Imperial 
German Navy is but a fond memory, a topic of 
conversation over a mug of “bier,” like old 
hunters swapping stories of good hunting 
grounds of the past—of the time Fritz was sub- 
merged off the Virginia coast and Hans was 
refueling near the coast of Madagascar. Their 
“sea duty” is now confined aboard small fishing 
craft at whose masthead flies the red, white, 
and blue flag of a captured craft. They roam 
the Baltic, being careful not to set their nets too 
far to the east nor too close to the Polish coast, 
lest they be held as spies of the capitalistic na- 
tions of the west. Occasionally, weather and 
British aircraft bombing practice permitting, 
they venture to the lobster grounds of Helgo- 
land. Their home ports of Wilhelmshaven, 
where the Terpitz was launched ; Cuxhaven, the 
submarine refueling depot, or Bremerhaven 
have been relegated from great naval ports to 
fishing towns. 

But dormant on the statute books there lies 
the naval military law to which they were for- 
merly subject. The Air Force, Army, and Navy 
of Germany, as well as those of Russia and 
Italy, had long been under a uniform military 
code of justice. 


Enlisted men as court-martial members 


Although the first Articles for the Govern- 
ment of the Navy were enacted in 1775 in this 
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country, the first Federal Courts-Martial Code 
for the Reich was not issued until December 1, 
1898. Courts-Martial Codes of Prussia and 
Bavaria had, however, existed since 1845 and 
1869, respectively. After the collapse of the 
German Empire at the end of World War I, 
changes were made in the Courts-Martial Code 
by the decree of December 5, 1918, which, for 
the first time, made enlisted men members of 
a court. Under this decree, the court was to 
be elected by “soldiers’ committees” patterned 
after the Russian “soviets” of soldiers. This 
military court, however, was short-lived, since 
section 106 of the Weimar Constitution pro- 
vided for a prohibition of courts-martial in 
peacetime. 

For the 13 years then, from 1920 until 1933, 
the cases of men in the service were tried by 
civilian courts. However, in that latter year, 
with the advent of Hitler to power, the Federal 
Courts-Martial Code of 1898 was revived and 
the presence of enlisted men on the courts was 
retained. 

In a commentary by Heinrich Dietz, a Ger- 
man authority on military law, the appoint- 
ment of enlisted personnel as judges is ex- 
plained as a re-establishment of “an old Prus- 
sian principle that noncommissioned officers 
and privates should participate as judges in 
adjudication of cases of their colleagues. .. . 
This regulation is an act of confidence and in 
view of the high educational. level of our sol- 
diers and their present higher tie-up with the 
leaders does not raise any doubts. It not only 
will sponsor the confidence in the administra- 
tion of military justice, but also shall be of edu- 
cational significance. It can only strengthen 
the spirit of comradeship. It corresponds to 
the modern concept of the state.” 

Desertion a rarity 


Statistics reflect that in the year 1942 alone, 
United States naval and marine personnel to- 
taling 912 were tried by general court-martial 
for desertion and that trials for offenses ex- 
ceeded 3,300. The information furnished by a 
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former German naval legal officer who is now 
a German municipal judge, was to the effect, 
however, that, in the German Navy during the 
war, desertion was nonexistent. He did not 
attribute this unusual record to the innate 
patriotism of the German enlisted men but 
rather to the dishonor desertion would bring 
upon their families, coupled with the difficulty 
of existing in such a status in a land that was 
strictly rationed and where frequent police 
inspections of personal papers were the order 
of the day. 

Needless to say, however, there were other 
offenses committed. During time of peace, 
military jurisdiction was exercised by desig- 
nated convening authorities and by “judicial 
military justice officers” (legal officers, chief 
legal officers) attached to the convening 
authorities and by courts-martial. 

Convening authorities were, without excep- 
tion, high-ranking officers of flag or general 
grade who were appointed by the Reich Minis- 
ter of War, and also the president of the su- 
preme court-martial of the Reich. 


Three courts 


The courts were: 

1. The court-martial (the first instance for 
all cases). 

2. The superior court-martial (second in- 
stance). 

3. The supreme court-martial of the Reich. 

An appellate procedure not unlike our civilian 
criminal courts was followed with certain ex- 
ceptions that will shortly be discussed. 

The proper court for all types of offenses for 
which an accused was charged was the court of 
the first instance; that is, a court-martial. This 
court consisted of one legal officer as judge 
advocate, and two members. It was a rule that 
one of the members was required to be a staff 
officer and the other one an enlisted man of the 
same rank or rate of the accused. 

Both the accused and the convening author- 
ity had the right of appeal of the decision of 
the courts-martial. This appeal was decided 
upon by a superior court-martial. A request 
for revision could be forwarded to the supreme 
court-martial of the Reich and this court was 
empowered to reverse the findings and sentence 
of the superior court-martial. 

The superior court-martial consisted of two 
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chief legal officers, of whom the senior was the 


president of the court, and of three other mem- 
bers: a staff officer and two enlsited men of 
the same rank or rate of the accused. 

The supreme court-martial of the Reich con- 
sisted of a president (convening authority), 
who was of flag rank, and of several “senates.” 
A senate consisted of one senate president, two 
Reich legal officers, and two officers of the staff. 


Field and board courts-martial 


In time of war the superior court-martial 
did not exist and in its place were constituted 
“field and board” courts-martial from which 
there was no appeal. The courts consisted of 
three members, one legal officer, one staff offi- 
cer, and an enlisted man of the same rank or 
rate of the accused. The German penal code 
defined the offenses and fixed the limitations of 
punishment (confinement or death). Provi- 
sion was made for a so-called “increased court” 
of five members consisting of officers and en- 
listed men to try, in the first instance, an ac- 
cused charged with perjury, or an offense the 
punishment for which was death, or life im- 
prisonment, or imprisonment up to 15 years. 

Sentences required the approval of the con- 
vening authority after review by his staff legal 
officer. In the event the legal officer or the con- 
vening authority entertained any doubts as to 
the legality of the proceedings, findings, or 
sentence a letter was forwarded by the conven- 
ing authority setting forth the defects to the 
reviewing authority (commanding admiral). 
The reviewing authority after a review by his 
legal officer either approved or disapproved the 
case. 

Failure of a witness to respond to a subpena 
not only subjected him to a fine but, in addi- 
tion, the witness could be made answerable for 
the expenses caused by his failure to appear—in 
addition to the usual category of persons who 
could refuse to testify under English juris- 
prudence, fiancées were included. The right 
to refuse to give incriminating testimony ex- 
tended to fiancées; relatives of the witness; 
persons under 16 years of age; and those who, 
under the penal law were prohibited from testi- 
fying under oath (e. g., previous conviction of 
perjury). And strangely enough accomplices 
were not permitted to be sworn. 


(Continued on page 34) 


JAG JOURNAL 








Nav 





Naval Courts and Boards—Manual for Courts-Martial 















TABLE OF RELATED PROVISIONS 
on- 
y), The following cross-index presents, under each NC&B section, references to the 
5.” sections of MCM, 1951, that are most closely related, and also other MCM, 1951, sections 
‘eb and UCMJ provisions having a bearing on the subject matter. 
aff. 
NC&B See. MCM, 1951 Sec. NC&B Sec. MCM, 1951 Sec. 
tial p RR ah Ree eee |; re App. 6 # 35 
ye ee Oss as 109 b, 170 c; App. 6, # 24, 26 
ted $catacuuue 1 and 8 > RRR 169 a, 170 b; App. 6, # 21, 22, 23, 25 
ich Geichderen 154 a (4) 49... 161, 164; App. 6, # 4, 9, 11 
| of | Se lean 28 a (8), 213 RE 192; App. 6, # 76 
ffi- Or RA Rel 165, 192; App. 6, # 17, 76 
or 7-10 none-______- Ses eco 187, 188; App. 6, # 67, 69 
; p | SE Ew Lee SORE Ere 197; App. 6, # 85 
ode EEE 24 ' ES 186, App. 6, # 65 
s of Digictientceies 5 a (6); 25; 26; 82d; 33 e, h, 7; 85a; 44 RR eT 191, 192, 212, 218; App. 6, # 74, 75, 115, 
OVi- h; 56 a but there is no provision cor- 134 
rt” responding to last sentence (release SAEED ne cee 213; App. 6, # 143 
en- from arrest) and fn. 1 of Sec. 13 SE ER 200; App. 6, # 89 
NC&B RSet 200; App. 6, # 89 
ae Wisierscctice! se akc 159, 200, 204, 213; App. 6, # 2, 89, 95, 
the » pidecmea ager 33 d, e (2); 44f (1); 696 120, 146, 149 
im- | RENE Wi ontincccannciers 172; App. 6, # 31 
ars. ROAR Paes, 26 d, 33 1,53 ¢, 61 g,62e,69d,74b (1),  61-.-.------------- 207, 213; App. 6, # 99-102, 123 
2on- 91 a, 140 b, App. 8 (“Pleas’’) Ree 196; App. 6, # 84 
: ea eae 56, App. 8a SERRE 168, 170; App. 6, # 20, 27 
gal RE A: 26 b, ¢ CRIES 168; App. 6, # 20 
con- NE Ht 30 f, 33h RRR RAS 2 161, 213; App. 6, # 4, 131 
s to eRe 24 b, 65 b, App. 6 a (3) "SED aN 171; App. 6, # 29 
, or Sie i 27 | REE aS): 171, 207; App. 6, # 30 
ven- | Sere 28 b Le 187 c; App. 6, # 68 
th | IE App. 6 a (3) a eet 189; App. 6, # 70-73 
© eR wy: App. 6 a (2) MRI 186; App. 6, # 65 
al). EA: 27 Mi es 187, 188; App. 6, # 67, 69 
- his RR 24 a, 26 a, 28 RE te nad 172, 182, 207, 218; App. 6, # 31, 59, 99- 
| the IS 28 a (3) 102 
as As 1, ee 28 b eens 171, 213; App. 6, # 28, 154 
eee eee Oi. aa ee 164, 165; App. 6, # 10, 15, 16 
— Woes as 28 a (3) NI et 171; App. 6, # 28 
uddi- * sunesheec siete 28 a (3) 75 II (10)...... 218; App. 6, # 150 
> for Ee 28 a (1), App. 6a (4, 5) ee 161, 164; App. 6, # 4,9, 11 
—in ec ce 200 a, Proof (b) ; 200 b, Proof (b); App. -  77___..-..--------- 164; App. 6, # 13 
who 6 a (10) ec cua 156, 161, 164; App. 6, # 4,9, 11 
: RO Ne 28 a (2), App. 6a (7) a 165; App. 6, # 15, 16 
uris- Oe hee 28 ¢ ETI 187, 200, 211; App. 6, # 66, 89, 90, 106— 
right Fane 28 ¢ 113 
y ex- a 69 b ee cd ceueitod 211; App. 6, # 107 
1eSs ; ee eee” 69 ee 160; App. 6, # 3 
who ee 69 Sli inctoncusueel 211; App. 6, # 108 
ti ATES 156, 157 IME 211; App. 6, # 109 
jesti- Mi ae 74 ¢, 159 a oe 211; App. 6, # 110, 111 
#¥: of PES 159 RR 211; App. 6, # 112 
lices SANGO ES 211; App. 6, # 113 
Me 28 d Re are 200; App. 6, # 89 
| eee 173; App 6, # 32 ee ere 200; App. 6, # 89 
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187, 200; App. 6, # 66, 89, 90 
159, 200; App. 6, # 2, 89 
195; App. 6, # 82, 83 


------- 159, 206; App. 6, # 2, 98 


118. 
120. 
121-. 
122. 
123- 
124 
125 
126 
127 


129. 


130-140 none. 


141. 
142. 
143. 
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174; App. 6, # 37, 38 

213; App. 6, # 163 

208, 209; App. 6, # 103, 104 
190, 213; App. 6, # 74, 141 
213; App. 6, # 118 et seq. 
167; App. 6, # 19 

213; App. 6, # 135 


. 164, 166; App. 6, # 10, 18 


164, 166; App. 6, # 10, 18 


6 
6 
6 
6 
6 


.6, #3 

.6,#1 
; App. 6, # 127, 128 

210, 213; App. 6, # 105, 139, 159, 160 


38 


_. 174, 175, 213; App. 6, # 38, 39 
_.. 218; App. 6, # 151, 152, 153 

_ 2138 

. 198; App. 6, # 86, 87 


207, 213; App. 6, # 99-102, 124, 125 
199; App. 6, # 88 
203; App. 6, # 94 


.. 201; App. 6, # 91 


205; App. 6, # 96, 97 


__... 281; App. 6, # 169 
.. 213 


213; App. 6, # 119, 126 
171, 213; App. 6, # 28, 136 
213 


. 79 b, d (3), 187 


188 5 


140 a, next to penultimate subpar. 
App. 8 (Formal questions) 


189, 198 b, 207 a 

44 f (3); 78 (6); 120; 122; 1854; UCMJ 
5le 

57 g, 58 f, 62 h (2), 67 e, 68 ¢ (6th), 134 
2d subpar. 


73 b; UCMJ 51c 
74a (3); UCMJ 51c 


138 a 3d example 


75 c (4), 138 f 

70, 75 b, c; App. 8 (Matter in aggrava- 
tion, mitigation, or extenuation) 

70, 75 b; App. 8 (Matter in aggrava- 
wa, SP SF 


eae .. 189 b 6th subpar. 

Re guacessccsmss 139 ¢ 
140 a; App. 8 (Exhibits—Confessions) 
140 a@ 5th last subpar. 
140 a 3d last subpar. 


140 a 7th last subpar. 
_ 140; UCMJ 31 
115 a last subpar., 154 b (App. 8, Stipu- 
lation) 


-- 140 a 6th last subpar. 
140 a 6th last subpar. 


.. 143 a, b 
. 57d (2); App. 8 (Exhibit) 
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57 d (2), 145 a 3d subpar. 


75 ¢ (2), 187, 146 b 
, — 143b 
54 e,144e 


115 c,d; App. 17 
117; UCMJ 49 


pS REE, Be we" SET 


117 b, 145; App. 8 (Exhibits—Deposi- 
tion) 


75 ¢ (2), 137, 146 b 


115 d; App. 18 


148 e, 149 a; App. 8 (Accused as wit- 
ness) 


53 f, 149 a; App. 8 (Preconvening pro- 
cedure) 


54 c; App. 8 (Objections to testimony) 
54 a, 149 

149; App. 8 (Testimony) 

149 a last subpar.; App. 8 (Testimony) 


nowwene SOO 


145 b; UCMJ 50 


122 c, 138 e 
143 b, 202 


dit 
57 d (2), 188 ¢ 
__..... 143 e, 149 b; App. 8 (Accused as wit- 
ness) 


, | Seer 150 b 
68 h, 140 b, 148 e 


PE et 


115; UCMJ 46 
ne OOF 2), 305 
49 f (2), 115 
115 d; UCMJ 46 
49 f (2), 115d 
_--evs-e- 116,137; App. 17 
44 f (2), 187; UCMJ 46 


54 b; App. 8 (Witness called by court) 
115 d; App. 17 


115 d; UCMJ 47 
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54 a, 149 b; App. 8 (Cross-examina- 
tion) 

150 a, 158 b; UCMJ 31c 

149 b; App. 8 (Accused as witness) 

153 b (2) (ce) 


54 a, 149 b; App. 8 (Examination by 
court) 


10, 118; UCMJ 48 
118; App. 8 b 


notre 118; App. 8 b 


53 f; App. 8 (Warning witness) 


148 d, 153 b 
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363__.. 
364___. 
365___- 
366_.... 


. ae 
368____. 
re 
os... 
372...- 


30 


8, 28 a (2); UCMJ 5 
9, App. 2 (UCMJ 2-4) 


9, 11 (except as to 3d sentence through 
rest of 1st par. of 334) 


8 (without reference to suit for pay), 
20 e 


11 c, 48 i, 844 


-. 17, 18, 19, 20, 32 f (1), 38 ¢ 


---------- 30 b, 32, 33, 34 (except as to statement 


of medical officer mentioned in Sec. 
344 NC&B) 

-- 36 (without items concerning individual 
orders, reporting to president, and 
sequence of appointing order and 
order for trial) 

- 4, 36 


6, 39, 44 
--------~ 44 (except as to 5th and 6th pars. of 
Sec. 351 NC&B) 


---------- 22, 25, 34 ¢, 44 e (1) 


----------- 46-48, 120 c, 121; UCMJ 27, 38 


6, 46-48 (except as to last two sentences 
of Sec. 357 NC&B), 61 f 


-------——> O85 


s---------+ 42, 48, 44 g, 46 


7, 15 b, 33 k, 36 b, 49, 50, 51, 53 h, 4, 
61 d, 82 b (1), 112, 114, 141 
7, 119 


erence 51 (as to orderlies only), 60 


82 b (5); App. 9, 10 
..------. 36 6, 54 6, 59 
59 
-.. 58 € 
ao 
.-- 40, 41 


civbietee 53, 57, 67 e 
acocsnnnam SE 0, 76, 766 (2), TT 


39 d, 53 d (except as to 4th par. of Sec. 
373 NC&B), 57 

41 b, 118 (as to 1st par. of Sec. 374 
NC&B) ; UCMJ 37, 98 

39 d, 41 ¢,d 


51 (as to guard and orderly) 
42, 46, 47, 48 (except as to 3d par. of 
Sec. 384 NC&B) 53 f, 61 f, 82 e 


41 d, 53 d, 62 

_. 41 c, 62 b; App. 8 
41 d, 44 f (1), 62h (4) 
61% 


65 a; App. 8 (“notice of service’) ; 
UCMJ 35 


39, 44 9, h, 73, 74 e 


er 538d 
26 d, 53 c, 61 g, 62 e, 69 d; App. 6 a (8) 


68 c, 74 f, 74h, 87 ¢ 
.. 56, 68 d, 68 g 


57, 67 f; UCMJ 62 
| ee 65, 66, 70 


67 f, 70 a (ist and 3d subpars.) 
53 g, 70 a, b 
54 f, 67 d, e, 122 b 


70, 74d (3) 
___ ener atone 53 g, 57, 72,75 


70; UCMJ 45 
44 g, 48 h, 53 g, 72 


...--..-- 49 6, 72, 75 © (2) 
72 a, 72 c (2), 75, 82 b (4); App.10a 
74; UCMJ 51, 52 
73, 74a (8); UCMJ 51 
74,79 d (4) 
70 a, 73 ¢, 74 
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Sate, eee er oe hy ay em ma Se TR SAAR 5a (6), 37¢ 








SUR ame g, AER ee ER Weer Toh Sanath 82, 88; UCMJ 54 
pee erat es, 74; UCMJ 53 __. Sea 49, 82, 83 

i Serene 21d, 44e (2),749; UCMJ 53 ES aS 82, 83; App. 9, 10 
pi RA App. 8 (Findings announced—acquittal) NE eae 


ea le er ieee pee Ek TE 82 b (5); App. 9, 10 


1) 
See 15 Nt Ea 82 b (5); App. 9, 10 
Cg 44 f (1), 75 OUR: seca App. 8 (Appointing orders), App. 9 
1. 15 (Appointing orders), App. 10 (Ap- 
r) Seen 75, 79 d (4) pointing orders) 
ee 76; UCMJ 51, 52 606..........----- 41 c; App. 8,9 
WB ani exseviccnitn 48 j, 76, 126; UCMJ 55, 56 en 82 e, App. 9a (Erasures) 
ca eee 125-127 | See eee 
STR 5 iis arrereen 15 b, 16 b, 126-127 (without rule of  518----..-------. App. 9 (Index) ‘ 
policy against sentences containing Sias..2 + 
both reduction and forfeiture) EE Ee 85 c, 91a 
| (ee 125, 127 Se ene 82 b (2) 
8______.__. 39 f, 40 c, 76, 82 f, 83 em 58 b, 82; UCMJ 54 
Cee 17 Tie Sepia 


lngceciael iro waa =. pen ne 91 b (2), 125 


aster ; awa 82 €, g, 83 a, b (4); UCMI 54 ¢ 































Cb iccasnenian 126, 127 ia ikin ans 82 g; App. 9 (Receipt for record) 1 

SNe 126, 145; UCMJ 49 + ee patio 82a ad 

PRES 76 a (2), 126 a, 145; UCMJ 50 i aaa 94 b, 97,99; UCMJ 65 i 

| 76, 127 "Grad ieane 82 h, i; 86 b (2) i 

eee 76, 127 (without fn. on pp. 238-240 | Ne aR eae ii 
NC&B) ee eee Outside the scope of MCM 1951 


ee 80, 86; UCMJ 62, 63 


Lec UC tC OH eK. ee ee App. 9 (as to (4) of 540) 


no-------------- 541_.._------------ App. 9 (Index) # | 
eer en 80 Ee App. 4, 8, 9, 10 | 
Titec 80, 82 b (3) eae Hl 
ee Cee 80, 86 c,d Se eee App. 8, 9, 10 


466....__...___... '90, 86 ¢, d 


aan 





469_____- WES: 84, 85, 88; UCMJ 57, 58, 71 TRA. 
ee eee UCMJ 57¢, 71c¢ 550 +i 
PE 82 g (2), 84; UCM 60, 61 RS App. 5, 6 A 
ee 27, 68 b, 85, 86 b, 87, 89; UCMJ 59, 64 SD ee } 
1, ae eee 86 b (2); UCMJ 61, 62 ere i 
See? 80, 81, 86 c, d, 89 EC es i 
a eee 86 b; UCM 61, 62 b i rr. i 
Ci ictaciotonis 88, 89, 97, 105; UCMJ 64 et seq. Se 7 
Siecle 88 e, 89 c, 97, 105; App. 14; UCMJ 71, We. os App. 8, 9, 10 a 
72, 74 hb icciniiontias App. 8, 9, 10 
, ee 81, 92, 109, 110 es 
4718 _................. GS & ae 6 G&) | eae ae App. 8, 9, 10 
Sire? 84; UCMJ 60 ‘ee a . 8,1 
eee: ee ie! eee ee RE 4: 1 i 
Amidon 9, 10 rl 
ae: ee er ye. eee eer (Notice of service) 4 
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NC&B Sec. MCM, 1951 Sec. NC&B See. i 
OgtL------ 
Ss App. 8 (Withdrawal of charges) WI cn se, App. 8, 10 698-_.-: 
567. --- App. 8 (As to objection by accused) _ ENE App. 9 $93_..... 
568... -. App. 8, 10 SE 694_..... 
569- . App. 8, 9  OESRETISCES. 695-..-.. 
570. -.-- App. 8 (Reconvening, Accounting for REO ee , §96__.... 
personnel), 9 ee 3 App. 8 OFF... 
571- ---- App. 8 | SRR App. 8 ive-.-..: 
| ae App. 8 (Accounting for personnel) as App. 8 699_.... 
573- OER peat App. 8 FOR. z3 
SS ES | eee App. 8 i 
575- a» Gea Se App. 9, 10 102....-. 
| ES Seer 2 App. 8 a (Preconvening procedure) Ngee App. 9 yates 
577. -. App. 8 (Motions; Ruling on motion; iis?) aot: (,, Selpdell 
ete.), 10 eed 705-708 
578- ---- App. 8 NE 2g Oe Oe 2. App. 8 710-711 
579. -- App. 8, 10 es App. 8 712-719 
580 - App. 8, 10 2s ek App. 8 720-830 
581- ---- een iy bes 831-835 
582 - App. 8 (Stipulation) se os App. 14 840-85! 
583 - App. 8, 10 - 643-49 none... 856-858 
584. SaaS App. 9, 10 860-885 
585. App. 8, 9, 10 ie App. 4, 8, 9, 10 886-889 
586. App. 8, 9, 10 Reese: App. 5, 6 890-95( 
587 App. 8, 9, 10 653. App. 9, 10 951-954 
588 - 654. ...... App. 8 955-995 
589 - App. 8, 9 | eee App. 8, 9, 10 App. A 
590. __......-----.. App. 8 ee: App. 8,10 ° App. B 
591. - App. 8 ”  RSOe” App. 8, 9, 10 App. B 
592 App. 8b 658_. ---. App. 8 App. B 
593- --- App. 8 oe a App. 8 App. B 
594. .. App. 8 660- A 
For pp. B 
595 .. App. 8 ees A B 
596 App. 8, 10 ee 
597 S App. 8, 10 Tair App. 8, 10 App. Cc 
598. -- ae App. 8, 10 App. C 
599 _ App.8b 665. _. App. 8, 10 App. C 
600 ; RII App. C 
601 ... App. 8, 10 See App. 8, 10 App. C 
602 ..... App. 8, 10 Sees App. 8 App. C 
603 --- App. 8, 10 669. __.. App. 8 App. C 
604 ..... App. 8 Sa App. 8, 10 App. C 
605. .... App. 8, 9 671 __ App. 8, 9, 10 App. C 
606 . App. 8,9 SE: App. 8, 9, 10 App. C 
i sscpecwesvoneds App. 8 ~ SeaNa 
608. _ App. 9d ie) 2.51 
609 SES 
610 - me ee ee App. 8, 9, 10 
ae App. 8 . i 2 
612. ___.. App. 8 O08 -.-.--------—-~ pn 8. 10 
613. _... App. 8 eo pseonnceee stilt 
614. wwe i nine nent 
615... App. 8 et 2. xe5== App. 8, 9, 10 
616- i ee 
es ee App. 9, 10 
ae App. 8,9 / Tees App. 14 
619 _... App. 8, 10 nee 
620 __... App. 8, 10 _ Se eee App. 15 
621. _.. App. 8 _ ae 
622 .. App. 8, 10 687-689 none_ 
623. Ea 79 b, 115 
MAY 
32 
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(basen eee. App. 11 

Ce App. 11 

60e- cS App. 5 

60M Se tip seks: 

rn App. 5, 11 

GRR cos, App. 5, 11 

Ws ss App. 5, 11 

(el ae A ay App. 5, 11 

ee CASE App. 5, 11 

MO hi bss App. 5, 11 

ya oe Seeeeee 91 c, 125 

y, Seer App. 5, 11 

y, SRA 

[Sete Steasects 

705-709: none. 

T102718 2 2, 93, 183 b; UCMJ 28, 32 ¢, 36, 47, 58, 
712-719: none.| 135 (Details are outside the scope of 
720—830__._.___-. MCM 1951) 

831-839: none. 

840-855_________. 

856-859: none. 

860-885________.. 

886-889: none.}Outside the scope of MCM 1951 
890-950_________. 

951-954: none_ 

955—999__.._.__.. 

(a een App. 1 

ya, , See App. 2 


App. B 1-72... App. 2 
App. B-73____-. UCMJ 1 
App. B-74_____- Repealed 
App. B-75-___--- Repealed 
App. B-76_____. Repealed 
App. C 1-16_... Outside the scope of MCM 1951 
Apm. C 17-...... 214, 217 
App. C 18-_.---- 

App. C 19-___-.- 

App. C 20-...-- 217 

App. C 21__._.. 217, 218 
App. C 22_____. 217 

App. C 23...... 215, 218 
App. C 24______ 215, 218 





NC&B Sec. MCM, 1951 Sec. 

App. D----...-.. 2, 12, 118, 183, 185; UCMJ 21, 28, 36, 47, 
48, 104, 106 (Details are outside the 
scope of MCM 1951) 

App. E 1--.---.. Ch. XXII, 112-114; App. 2; UCMJ 136; 
P. L. 506, Sec. 8 

App. E 2______.. App. 2 

App. E 3------.. 112, 113; App. 9d 

App. E 4.___.... 114 

App. E 5........ 114 

App. E 6.--.---: 114 

App. E 7.------ 

App. E 8._---.- 

App. E 9____.-- 

App. E 10---.-. 

App. E 11----.. 

App. E 12____.. 

App. E 13--.--. 114 (as to E 13 (d)) 

App. F 1_____-- 

App. F 2__.__-- 

App. F 3----.--. 

App. F 4______.. 

App. F 5-------. 

App. F 6__..--.. 

fe hy ee 

App. F 8.------- App. 4 note 6 

App. F 9_---.--- 

App. F 10------ 

App. F i1.....: 

App. F 12__.... App. 17 

App. F 13__-.-- 


App. F 14____.. App. 17 
App. F 15------ App. 17 
App. F 16-__.--- App. 18 
App. F 17_..... App. 18 


App. F 18_..... App. 17 

App. F 19___-... App. 19 

App. F 20*___.. 

App. F 21__._-- 

App. F 22...... 

App. F 23__._-- 

App. F 24... (Re Ch. XIII) Outside the 
App. F 25....... (Re Libel in Admiralty) {8°oP¢ of MCM 


1951 
*None except for footnotes 6 and 7. 
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GERMAN JUSTICE... 


(Continued from page 26) 


Accused had to testify 


The trial began with the examination of wit- 
nesses who withdrew after giving their testi- 
mony. The accused was then required to take 
the witness stand to respond to certain formal 
questions, presumably his identification and sta- 
tion. He was then arraigned and invariably 
pleaded NOT GUILTY. The author was ad- 
vised by the German naval legal officer referred 
to above that, in his experience in military law 
he had never tried nor heard of a case in which 
the accused did not exercise his right to plead 
not guilty. He was then required to take the 
stand and make his comments and give his ex- 
planations as to the offense he allegedly com- 
mitted, answering questions put to him by the 
president of the court, by the prosecutor, or by 
his counsel. He also had the privilege to state 
everything he felt should be mentioned during 
the trial of his case and no one was allowed to 
encroach upon his right. 

After the accused had been read off and the 
sentence published the court was required to 
state in writing the legal reasons upon which 
the sentence was based, the facts and circum- 
stances which were found proved and the rea- 
sons why it believed those facts to be true. 
When a case was determined to be one specifi- 
cally set forth in the penal code, under which 


punishment was to be omitted, mitigated or . 


aggravated, the court was required to show in 
writing that the case fell in that category. 

In the event of an acquittal, the written state- 
ment of the court was required to show the rea- 
sons why the evidence failed to support the 
charge or the reason why the alleged offense was 
not deemed punishable. 

A peculiar rule was followed with respect to 
confessions. If during a preliminary investiga- 
tion the accused made a confession but recanted 
it during his trial, his attention would be called 
to the fact by the court; however, the court was 
required to consider only what the accused 
stated in court and a conviction could only 
be sustained on evidence independent of the 
confession. 

It is assumed that their records of proceed- 


34 


ings were unduly long. German witnesses are 
unusually talkative and will continue to testify, 
wandering into unrelated matters and minute 
details unless promptly cut off. A direct an- 
swer of “ja” or “nein” simply cannot be elicited. 
They love to testify, and their powers of obser- 
vation often border on the phenomenal—wit' 
accompanying gestures. It is not meant, how- 
ever, that they regard their oath lightly. On 
the contrary, they regard it highly and do not 
fail to remind their listeners that they are testi- 
fying under oath. 

Although the origin of German naval justice 
is lost in the twilight of a fable, the pattern was 
not unlike that of other naval powers. The 
German Navy encountered problems of disci- 
pline not unlike those presented to the United 
States Navy. Just as with our system of naval 
justice, German naval justice had changed from 
time to time toward effecting a better adminis- 
tration. But Fritz and Hans are fishing now. 
Out of the rubble of concrete and twisted steel 
that once were the proud drydocks of a great 
naval power, a new German Navy is not likely 
to emerge—at least with Fritz and Hans being 
subject to naval military law. <¢ 


NOTES ... 


(Continued from page 21) 


here treated as a confession, for even incrimi- 


nating statements should be voluntary. When 
the alleged confession was introduced at the 
trial it was ohjected to, but not on the grounds 


* that it was involuntary. Bowen has already 


had two proceedings in review of his conviction, 
both of which went to the Supreme Court of the 
United States. In neither of these proceedings 
did he complain that the confession was involun- 
tary. His reasons for not sooner making such 
complaint are rather vague, his confinement 
being primarily the reason assigned. 

On his trial for murder, Bowen was repre- 
sented by able counsel. This man was subse- 
quently the district attorney of this district, and 
at the present time is a judge on the court and 
readily available as a witness if Bowen wished 
to call him. With full opportunity to confer 
with his counsel at the time of his trial, Bowen 
made no attempt to have this alleged involun- 
tary confession ruled out. On the contrary, he 
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took the stand on his own behalf and voluntarily 
swore under oath to substantially the same facts 
as contained in his statement. He admitted his 
presence at the scene of the crime and based his 
defense on the same contentions made in the 
statement. Even at the hearing on this motion, 
Bowen did not attempt to show the statement 
to be untrue other than to state generally that it 
was false. He did not, at the hearing of this 
motion, swear that he was not present at the 
scene of the murder. After basing his defense 
0 the truth of the statement and having lost his 
case, he now, some 17 years later, for the first 
t'me, urges its untruth. 

The court stated that this motion was most 
likely made because of subsequent rulings of 
the courts laying down more strict rules for 
the admission of confessions than those which 
prevailed at the time of Bowen’s trial. 

The court held that it did not appear that 
Bowen’s conviction was brought about in whole 
or in part by the alleged confession, because 
Eowen, upon his trial, had full opportunity to 
consult with able counsel, that he adopted the 
statements in the alleged confession as being 
true and under oath upon the witness stand testi- 
fied they were true. It has frequently been held 
that if an accused makes a confession under 
duress which would render it inadmissible in evi- 
dence that a subsequent confession voluntarily 
made is admissible in evidence. Confessions 
made under oath while testifying before the 
court are sometimes referred to as judicial con- 
fessions, and it might be said that this is the type 
of confession in this case upon which Bowen’s 
conviction was based. 

From these facts it is clear that the defendant 
had adopted the confession at his trial, and had 
thereby removed the basis of inadmissibility 
which is now asserted. 

The motion was denied. 


CROSS-EXAMINATION . . . 


(Continued from page 24) 


stolen were government property. He pro- 
duced various inventories, issued chits and other 
exhibits which described the various articles 
and proved that such articles were issued to a 
particular office from which they were allegedly 
stolen. A parade of witnesses established the 
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delivery to that office, that the accused worked 
in that office, was seen with the articles and they 


were subsequently picked up in his apartment. 


One of the exhibits was his confession. 

Cross-examination of the supply officer had 
raised an ambiguity concerning an exhibit, 
which the defense counsel knew, from his pre- 
trial investigation, would require clarification 
and make it imperative for the judge advocate 
to recall the witness. The officer was recalled 
as the last prosecution witness and quickly 
straightened out the ambiguity. The defense 
counsel then asked him two questions he had 
purposely refrained from asking previously. 
Having received a reply to the first question that 
the articles in question could be purchased on 
the open market he then posed the question, in 
essence: “Considering all of your records on 
exhibit, and your own personal knowledge, can 
you identify these articles as government prop- 
erty?” The answer was “No” and a perfectly 
presented case fell apart for lack of identifica- 
tion of these articles as government property. 

During the second interview, defense counsel 
had discovered that the witness would not state 
under oath that the articles were government 
property issued out of his stock. The defense, 
by proper preparation, had knowledge of ex- 
tremely important facts prior to trial and could 
plan the cross-examination of the witnesses ac- 
cordingly. If this question had been asked of 
the supply officer when he first testified, the sub- 
sequent parade of witnesses, and the confession, 
might possibly have counteracted the weight to 
be attached to the answer, with a resulting con- 
viction. 

The precise timing evidently had the desired 
effect as the accused was acquitted without hav- 
ing to present any evidence. 

In conclusion the writer wishes to make clear 
that this article merely touches on a few of the 
“high spots” of cross-examination. There are 
many other phases of the technique to be assimi- 
lated in order to conduct a cross-examination in 
the best interest of your client, such as attacking 
a witness’ credibility, clearing the courtroom 
tension with an appropriate touch of humor, re- 
questing recesses, and the like. The cross-exam- 
iner may be compared to the artist for to be suc- 
cessful in either field, instinct, arduous work, 
and long experience are prerequisites. ¢ 
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UNIFORM CODE ... 


(Continued from page 19) 


forfeitures and would cover any sentence Jones 
might have received, assuming it did not have 
to be approved by the President. Further- 
more, if the Secretary of the Department saw 
fit he could substitute an administrative form 
of discharge for Jones in lieu of a discharge 
that had been or was to be executed in accord- 
ance with the sentence of the court-martial. 

Above and beyond the powers of remission 
that we have just covered, the Code goes on to 
give the President authority to prescribe regu- 
lations whereby : 


. all rights, privileges, and property affected 
by an executed part of a court-martial sentence 
which has been set aside or disapproved, ex- 
cept an executed dismissal or discharge, shall 
be restored unless a new trial or rehearing is 
ordered and such executed portion is included 
in a sentence imposed upon a new trial or 
rehearing.®° 


You will note that this language makes manda- 
tory the restoration of rights, privileges, and 
property under the conditions prescribed. 
Furthermore, the Code provides that in the 
event a sentence of dishonorable or bad-conduct 
discharge has been previously executed, and 
where a new trial is granted and such a dis- 
charge is not sustained upon a new trial, the 
Secretary of the Department is required to sub- 
stitute in its place a form of discharge that is 
authorized for administrative issuance pro- 
vided that the accused does not have the re- 
mainder of his enlistment to serve. 

There is a similar provision made in the case 
of dismissal of officers. Here, however, the 
Code goes on to provide that the officer who had 
been dismissed may be reappointed by the 
President to whatever commission, rank, and 
precedence that the President feels the former 
officer would have attained had he not been dis- 
missed ; if such an officer is reappointed, the re- 
appointment is required to be without regard 
to any vacancies that may exist in his rank and 
precedence, and will affect the promotion status 
of other officers only to the extent that the 
President may direct. Furthermore, the time 


JUN 8 195) 


% UCMJ, art. 75. 
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interval between the dismissal and reappoint- 
ment is required to be considered to be actual 
service for all purposes including the right to 
receive pay and allowances—in other words, 
the officer would be eligible to receive his full 
pay and allowances for the entire period his 
dismissal was in effect. 

There is just one more provision of the Code 
that bears directly on Jones’ case: this covers 
the finality of judgments.** To sum up its pro- 
visions, court-martial proceedings and judg- 
ments are final except: when a petition for a 
new trial is granted; when the Secretary of a 
Department exercises his powers of remission 
of suspension; when the President otherwise 
directs; or when a Federal court is petitioned 
for a writ of habeas corpus. <¢ 





51 UCMJ, art. 76. 


DIGESTS ... 


(Continued from page 2) 


of the President. In other situations, the au- 
thority and responsibility of an officer per- 
forming duty with another service will depend 
on the following: (1) The orders from the 
parent department assigning him to duty with 
the other services; (2) joint or mutual agree- 
ment between the services; (3) local directives 
of the senior officer of his own service present 
and in charge of the personnel thereof. 

In any event, an officer of one service would 
not be authorized in any of the above cases, in 
the absence of legislation by Congress, to per- 
form those functions which by statute and 
regulations must be performed by organic 
members of another service. Except where 
units or personnel of the Marine Corps are de- 
tached for duty with the Army (including 
medical personnel of the Navy serving with 
such Marine Units), disciplinary action, under 
current law, could be taken only by members of 
the officer’s own service. The enactment of the 
Uniform Code of Military Justice provides a 
single law for the administration of justice in 
the Armed Forces but will permit, on the effec- 
tive date thereof, reciprocal jurisdiction among 
the Armed Forces only in cases of joint or uni- 
fied commands as set forth in the regulations 
to be prescribed by the President. t 
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